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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - PART 57 

PRESENT: Hon. Marcy S .  Friedman, JSC 

X 

LYDLA K. SUGARMAN, 

Pluiniff(s), Lnclex Nu.: 108748/05 
- against - 

LAURENCE F. MALONE and EAST RIVER DECISION/ORDER 

owner of shares for a cooperative apartment in Manhattan through adverse posscssioii. Plainli ff 

moves for summary judgment against defendant Laurence F. Malone for the relief sought in thc 

complaint. Defcndant cross-moves for summary judgment dismissing plaintiff‘s complaint. 

The standards for summary judgment are well settled. The movant must tender evidcnce, 

by proof in admissible form, to establish the cause of action “sufficiently to warrant the court as i3 

matter of law in directing judgment.” (CPLR 3212[b]; Zuckerman v City ofNew York, 49 NY2d 

557, 562 [ 1SSO-j.) “Failure to make such showing requires denial of the motion, regardless of the 

sufficiency of the opposing papers.” (Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, $53 

[ 19851.) Once such proof has been offered, to defeat summary judgment “the opposing party 

must ‘show facts sufficient to require a trial of any issue of fact’ (CPLR 321 2, subd. [b]).” 

Plaintiff previously moved for a preliminary injunction to restrain defendants from 
transferring title in the premises pending determination of plaintiff’s claims. Plaintift’s motion was 
denied by order of this court dated July 28, 2005, which was affirmed by order of tlic Appellate Division 
of this Dcpartrnent by order dated June 8, 2006. 
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(Zuckerman, 49 NY2d at562.) 

Thc following rclcvant material facts are undisputed: Plaintiff moved into the premises 

with her husband, Howard Sugamian (“Howard”), in 1984. Howard’s father, Jack Sugarman 

(“Jack”) was at that time the record owner of the premises. Howard died in 1990, and Jack died 

in 1995. Jack left the prcmiscs to his daughter and Howard’s sister, Thea Malone (“Thea”). 

Thca died in 1996 and left her ownership interest in the premises to her husband, defendant 

Laurence Malone. Defendant Malone commenced a holdover proceeding against plaintiff in 

Civil Court in March 2005, which was marked off calendar pending determination of this 

motion. (See P.’s Aff, hi Support, 11 30.) 

“In order to prevail on a claim of title by adverse possession, the adverse possessor must 

demonstrate, by clear and convincing evidence, that the charactcr of thc posscssion is hostile and 

under claim of right, actual, open and notorious, exclusive and continuous for the statutory period 

of 10 years. Moreover, all constituent elements must bc proved, with thc burdcn resting on the 

adverse claimant, wilh the adverse possessor’s acts construed against him, and every inference in 

favor of a possession that is subordinate to the title of the true owner.” (Keena v Hudmor Corp., 

37 AD3d 172, 173-1 74 [ 1” Dept 20071 [internal citations and quotation marks omittcd].) 

In moving for summary judgment, plaintiff contends that her possession of the apartment 

became hostile within months of the death of hcr husband Howard in 1990, when Jack, and later 

Thea, told her on numerous occasions to move. (a P.’s AfP. hi Support, 77 17- 18.) In 

opposition, defendant contends that plaintiff entered into possession as a licensee of her father- 

in-law and not under a claim of right. Defendant also argues plaintiff cannot demonstrate that 

her occupancy was hostile and that she acknowledged defendant’s title by offering to purchase 
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his interest in the apartment. 

Contrary to defendant’s apparent contcntion, the mere fact that plaintiffs occupaiicy was 

permissive in its inception does not as a matter of law preclude a claim of ownership by adverse 

possession. Mere occupancy for an extended period with opcn conduct but without an initial 

claim of right “may not ripen into ownership by adverse possession.” (All ‘The Way East Foui-th 

St. Block Assn. v Rvan-NENA Community Health Ctr., 30 AD3d 182 [ l ”  Dept 20061, Iv denied 

7 NY3d 713.) Thus, “[wlhen adverse posscssioii is permissive in its inception, advursc 

possession will not arise until there is a distinct assertion of a right hostile to the owner and 

brought home to him.” (Perez v Pcrcz, 228 AD2d 161, 163 [ 1” Dcpt 19961 [citing Shandaken 

Rcfm. Church v Leone, 87 AD2d 950,95 1 [3d Dept 19821, Iv dcnied 57 NY2d 6021, 

dismissed 89 NY2d 91 7.) 

Here, however, plaintiff fails to make a prima facie showing that she asserted a right 

hostile to Jack Sugannan or Thea Malone. The sole evidence that plaintiff offers in support of 

her claim of assertion of such a right is her affidavit attesting to conversations with Jack aiid 

Thea, both of whoin are now deceased.2 This testimony would not be admissible in evidence on 

plaintiffs direct case at a trial of the action (see CPLR 45 19),3 aiid plaintiff fails to make aiiy 

showing on this record that she has other evidence establishing that she asserted a right hostile to 

It is noted that while plaintiff claims on the instant motion that she had conversations with Jack 
and Thea in which they told her to move (P.’s Aff. In Support, 1/11 17-23), plaintiff submitted affidavits on 
prior motions denying that she ever had any conversations with Jack or Thea regarding her occupancy at 
the premises. (See, e.&, Dattoma Aff. In Support of Cross-Motion, Ex. 4.) 

2 

3Pursuant to the “Dead Man’s Statute,” plaintiffs evidence of conversations with the decedents 
would be admissible only if defendant were to be examined in his own behalf or to give evidence of 
communications with the decedents concerning the same transaction. (& CPLR 45 19.) 
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decedents. 

In any event, plaintiffs claim of adverse possession is defeated by her making of ari offer 

within the 10 year statutory period to purchase the premises from defendant. It is well settled 

that “an adversc possessor’s claim of right or ownership will not be defeated by nicre knowledge 

that another holds legal title.” (Wallins v Przvbylo, 7 NY3d 228, 232 [2006].) In contrast, ‘‘[alii 

offer niade by one in possession without title to purchase from the record owncr during the 

statutory period is a recognition of the record owncr’s title and prevents advcrsc possession lrom 

accruing.” (Thc Manhattan School of Music v Solow, 175 AD2d 106, 107 [ l “  Dept 19911; 

Albright v Beesirner, 288 AD2d 577 [3d Dept 20011.) 

It is undisputed that defendant Malone’s attorney, by letter dated May 14, 1998, oflered to 

sell the cooperative to plaintiff for the price of $64,500.00. (P.’s Aff. In Support, Ex. A.) 

Plaintillresponded by her attorney’s letter dated June 9, 1998, which states that “[m]y client is 

williiig to buy out your client’s interest for $10,000.00 to be paid by December 3 1, 1998.” 

(Dattoma A d  In Support of Cross-Motion, Ex. 1 .> Plaintiff characterizes this letter as “not so 

much to purchase the Unit, but rather for me to take care of what I perceived at thc time to be an 

a~moyance.”~ (P.’s Aff. In Opp., 119.) This characterization is inconsistent with the plain 

language of the letter and is therefore insufficient to raise a triable issue of fact as to whether she 

niade an offer to purchase which defeated her claim of adverse possession. 

The court fiirthcr rejects plaintiffs claim that she did not waive her rights by making an 

offer because defendant was not the owner of the unit at the time the offer was made. PlaintiiT 

Plaintiff, in her moving papers, admits receiving an offer to purchase the apartment, but 4 

denies offering to purchase the premises. (See P.’s Aff. In Support, 7 37.) In reply, plaintiff states that 
she had “not recalled” the letter when attesting to the above. (See P.’s Aff. In Kcply, 11 9.) 
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makcs 110 fictual showing in support of that contention. 

The court has considered plaintiffs remaining contentioils and firids them to be without 

merit. The court accordingly holds that defendant is entitled to summary judgment dismissing 

plaintiffs lirst cause of action for a declaratory judgment that she is the owner of the premises by 

adverse posscssion. In view of this holding, plaintiffs remaining causes of action [or unjust 

cnrichment, constructive trust arid iiijunctive relief, all of which are based on plaintiffs claim of 

title by adverse possession, must be dismissed. 

It is accordingly hereby ORDERED that plaintiff’s motion for surnniary judgment is 

denied, and defendant’s cross-motion for sumrnaryjudgment is granted to the extent that i t  is 

ORDERED, ADJUDGED and DECLARED that plaintiff Lydia Suganrian does not havc 

an ownership interest in the shares of the prcmises known as Apartment A-2102 at 457 FDR 

Drive, New York, Ncw York; and it is further 

ORDERED that the complaint is dismissed, and the Clerk is directed to enter judgment 

accordingly. 

This constitutes the decision, order, and judgment of the court. 

Dated: New York, New York 
May 29,2007 
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