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SUPREME COURT OF 'THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 94 

THE PEOPLE OF THE STATE OF NEW YORK. 
X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

-against- DECISION and ORDER 
Indictment No. 1025 1/87 

MARIA SUERO. 
De fend ant. 

J1:STIC'E A. KIRKE BARTLEY: 
X _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ - - _ _ _ - - - _ - - - - - - - _ _ -  

Ikfendant was indicted on two counts of Criminal Sale o f a  Controlled Substance in tlie 

I hird Degree i n  an indictment filed on November 16, 1987. On December 16, 1987, defendant 

entered ;1 guilty plea to one count of Attempted Criminal Sale of a Controlled Substance in the 

Third Degree. She was sentenced to Gve years probation on January 27. 1988. 

Defendant has now moved pursuant to CPI, $440.10 to vacate judgement and witlidram 

her guilty plea on tlie ground that she received ineffective assistance of counsel. Defendant, a 

citi7cn ol'the Dominican Republic, contends that her attorney failed to inform her of tlie possible 

immigration consequences of her plea. Defendant is currently a legal permanent resident and 

contends that her conviction has prevented her from becoming a naturalized United States 

citbeii. Defendant requests that this court permit her to change her plea from Criminal Sale o f a  

Controlled Substance to Criminal Possession of a Controlled Substance and thereafter seal the 

court fi le 

Def'cndant alleges that her counsel failed to advise her of ani future iniiiiigratioii 

consc'quences of her plea. and that had he informed her of such consequences she would ha\ e 

..consented to a different plea for [] drug possession [I." However. in light of tlie charges in this 

casc'. there is nothing in the court record to indicate defendant was ever offered. or mould have 
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been offered, a plea to a possession offense. Defendant failed to subinit an affirmation from 

defense counsel corroborating her allegations. Nor did she offer any explanation for the absence 

of’ such an affirmation. In her papers she states she does not recall authorizing a plea to a sale 

offense. despite the record indicating that she knowingly and voluntarily pled guilty to Attempted 

Criminal Sale of a Controlled Substance in the ‘Third Degree. If she failed to recall the plea into 

uhich she \roluntarily entered. she may also fail to recall any advice she may have received 

regarding possible immigration consequences of her plea. Without an attorney’s affirmation, this 

court has only the allegations of a defendant n ho admittedly fails to recall at least some of the 

proceedings that took place twenty years ago. Absent an affirmation from her attorney 

corroborating her claims (or a plausible explanation for its absence), her moving papers are 

deficient. (See People I). Morules, 58 NY2d 1008 119831; People v, Slewurt, 295 AD2d 249 [ 1D 

20021; People 1’. Chen, 293 AD2d 362 [ID 20021; People v ./ohn.ron, 292 AD2d 284 [ I D  2002): 

People 1’ Tuylor., 211 AD2d 603 [ ID  19951). 

I n  any event, defendant’s claim of ineffective assistance of counsel lacks merit. Assuming 

defendant’s attorney did fail to advise her of the possible immigration consequences of her plea. 

such failurc mould not mean her counsel was ineffective. The federal and New York state 

constitutional right to effective assistance of counsel requires that an attorney provide 

“nieaningfd representation’. to a criminal defendant. (See People I’ Ford. 86 NY2d 397 [ 19951: 

P c o p l ~ ~  I*  Hulth. 54 NY2d 137 [ 198 11). “In the context of a guilty plea. a defendant has been 

afforded meaningful representation when he or she receives an advantageous plea and nothing in  

the record casts doubt on the apparent effectiveness of counsel.“ (People 11 Ford, 86 NY2d at 

404). The record clearly indicates that defense counsel negotiated an advantageous plea for the 

2 

[* 2 ]



def’endant in this case. Defendant was indicted for two counts of Criminal Sale of a Controlled 

Substance in  the Third Degree. She was then offered. and pled guilty to. a single count of the 

lesser charge of Attempted Criminal Sale of a Controlled Substance in the Third Degree. As a 

result of’that plea bargain. defendant was able to aroid a mandatory term of incarceration and 

\\as placed on probation. Nothing in the court record otherwise casts doubt on the effectiveness 

of defendant’s attorney. 

That defendant’s attorney niay have failed to advise her of the possible iinniigration 

consequences of the plea does not constitute ineffective assistance of counsel. The failure of an 

attorney to advise a defendant that a plea may result in deportation docs not constitute ineffective 

assistance of counsel. (See People 19. McDonald, 1 NY3d 109, 114 120031: People 1’ Ford. 86 

NY2d 397 1199.51; People 1,. Holder, 32 AD3d 734 [ l D  20061). Nor. inferentially, does the 

failure of an attorney to advise a defendant that a plea may result in other, less extreme, 

immigration consequences. That defendant’s attorney in this case may not have advised her that 

her conviction couId become a bar to naturalization twenty years after her plea does not make his 

representation less than meaningful. 

l- inally. defendant’s reliance on Peoylc 11 ( ‘ 2 1 ~ 1 1 ~ m  (261 AD2d 169 [ I  D 1999 I )  is 

misplaced. In that case. the court resentenced the defendant to a term that was oiic day less than 

h i 5  pre\ ious scntence to avoid unanticipated iinniigration coiisequences. Unlilte the remedy that 

defendant is seeking here. there was no need to vacate the plea in C‘iiumn. and the resentence mas 

u it21 the consent of the People. In this case. this court has no authority to vacate defendant’s plea 

and perinit her to re-plead to a possession offense without the consent of the assistant district 

at tomq . Based upon the response to defendant’s motion by Assistant District Attorney David M. 
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Sobotkin. 110 such consent is g i \ m  here. 

Accordiiiglq, the motion is denied. 

DATED: May 0.2007 

Ncw York, NY 

JUSTICE, SUPREME COURT 
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