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Upon the foregoing papers it is ordered that this petition is granted. o
In this Article 78 proceeding, petltloner Francia Gomez. challenges

respondent’s determination to permanently revoke her school bus driver

|- certification. The determination was based upon Ms. Gomez's one day delay |
. _’“In submitting to a random drug test. She was employed by Logan Bus

| j Corhpany,,a private bus company that contracts with the Board of Educatlon

to transport schoolchildren. She was directed to go for the drug 'teét:qn '

al April 26, '2006"but did'not ﬁppear for the drug test untii the following

morning. Although her drug test was negative and she had no prior

g ;{' r,‘dlsclpllnary hlstory and had passed the only previous drug test given In
2002, the New York City Office of Pupil Transportation ("OPT") declded to

parmﬁnahtly revoke her school bus driver certification as of May 11, 2006
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| ‘pérhanently revoke hér school bu_,‘s‘.drl\(er certification as of May 11, 2006 |
" “\and she was suspended from her. erﬁployrﬁqnt. The OPT's determination waé

_"afﬂrmed by the Department ‘of,‘Education.

‘Patitioner has shown that ‘thq'de\‘ter‘mination was arbitrary and an

| '/" abu,ée of discretion. At a‘disgiplinar_‘y c‘o‘n'f\erence that was conducted _by,the, ‘
“OPT, petitioner e;(piained ‘that‘althd‘u’ghfsha'Was told by her supervisor \on '
' ‘7‘\_\ April 26, 2006 that sha;\‘rv.a‘s to appédrr at é'\‘l‘aboratory in Queens for a
g randqm drug test that day, she did not go for the test because she had a

,doctdr's appointment (this was. confirmed by an affidavit submitted by her

doctor), and that after -th,a-app_olntmont‘, she finished her rounds as a bus
driver at around 5 PM. Ms. Gomez ;explained.that she believed that the lab
would be closed at that hour, so she decided to wait until the next day to

appear for the test. Sheftestifiéd that she knew that she was supposed to go

~ on April 26", but_didnot‘f-know\th'at there was a possibility that she would

p:érmane‘nt\ly lose her certification to drive a bus if she waited until the

- . following day to take the test.

Petitioner signed a sheet provided by her supervisor that states that her
signature indicates that she has been notified to appear and will appear on

April 26, 2006 for a drug test and the sheet further provides that |

| " | UNDERSTAND THAT FAILURE TO SUBMIT TO A TEST ON THE ABOVE DATE |
o MAY RESULT IN DECERTIFICATION " However on this record, the court
‘”“'._f_ con_clgdes that respondent acted arbitrarlly when it dacided to permanently‘
o decertify petitioner. Respondent relies yon‘ the U.S. Department of
G Transportationfs Drug Testing _Haridbook and the Code of Federal Regu‘lations‘.
~ Respondent argues that 26 C.F.R. § 40.191 defines a refusal to take a DOT
mandated drug test aé_failing to appear \rfor any test. In fact, the Code actually
Zpro‘vldes\ that an émployea has refused t_o‘take a drug test if the employee
- Haé, among other things, "failled] to appear for any test (except a pre-
- pmployment .t‘est) within.a reasonable time, as determlned_.by“the émployer,

- congistent with applicable DOT agency regulatlons, after being directed to do
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‘so by the employer " (emphesis supplled) As noted, petltloner did not appear '

“at the Ieboratory until the morning after the day she was told to appear.

Accordmg to respondent, petitioner could have timely appeared until midnlght'_

en April 26, 2006. There i_s_‘n,o_\ ih.cil,cetlen_ in the record as to why respondent

"“foun‘d\that petitioner's appearance on ,\the,mq_rning of April 27, 2006 was not

- considered to be within a reesenable time as contemplated by the Code of

Federal Regulations.

‘Moreover, the Handbook, which respondent asserts was provided to
P

petitioner as part of\ her employment with Logan Bus Company, provides in

~pertinent part, that if an individual tests positive, refuses a test, or vloiates

DOT drug and alcohol rules, the following actlons may be taken:

° A supervisor or corhpeny official will immediately remove
you from DOT- regulated eef_ety,-sensitive functlons.

®  You will not be permitted to return to performing DOT
regulated safety - sensitive duties until you have:

- Undergone an evaluation by a Substance Abuse

Professional (SAP)

- Successfully completed any education, counseling or treatment
prescribed by the SAP prior to returning to service;

- Provided a negative test result for drugs and a breath test less
than 0.02. (Return to duty testing).

e Upon return to a eefety -sensltive job, you will be subject to.
unannounced testing for drugs and/or alcohol no less than 6 tlmee_
during the flret 12 months of ectlve service with the possibility of
unannounced testlng for up to 80 months (as prescribed by the
SAP).

[Handbook, p. 111

U['Jon denying petitioner's appeal of the OPT's decieion"to permanently

" revoke her bus driver certification, Deputy Chancellor Grimm found that "[t]he
‘penalty appears to be wholly appropriate.” [Grirﬁm determination, October 13;

2006]. However, the penalty is wholly disproportionete in view of the fact

~ that petitioner's drug test, which was taken less than 24 hours after she was

| ~directed to appear, was negative, and she received a harsher penalty than is

~3- '
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’\prev“ided for by tne Department ef‘ Tranﬁportatlon's Handbeok for individuals
‘ who test posmve for drugs. Even those testlng posmve are permltted to ,
:: ) return to work after they have recalved counsehng and provrded a negatlve
~ drug test. Furthermore aven assuming‘that petitioner's failure to take the.test
on the appolnted day. end her taklng of the drug test one day late is |
\ consldered a refusal“ to take the test, the Administrative Code provldes that
| any _dnver who refuses to take a drug test shall be immediately removed from
\ ‘active duty for a period of at least one'year and shall not return to active duty

“until passing a drug test (NYC Code § 17-610). There is no provision to the

offect that any driver who refuses to take a test shall be permanently

_ decertifled as a bus driver.

| Sig‘nificantly, it is worth noting that under the provisions of the

. Administrative Code, if petitioner had failed the drug test, she would have

. been immediately removed from ec_titla,duty,. but she also would have had .the
' ‘:, opportunity to:retake the te.st within 30 days, and additionally, if petitioner
~had failed the test she would‘ha\re had the eppertunity to return to active

’ ”-‘“7‘7.11"\,duty upon undergoing any recommended treatment and passing a drug test.

Instead, because she was one day. Iate in submlttlng to a drug test. which she

‘passed, her certlflcation was permanently revoked

In. defendlng this. proceeding, respondent has argued that because

. petltloner was aware that she was requrred to submit to a drug test, and she
'*”falled to appear on the appointed day and made no attempt to advise her

i .. employer that she had a circumstance preventing her from reporting for the

test, it was not arbitrary or capricious for respondent to permanently revoke

- her certification. However, this argument'rin‘gs hollow in light of the fact that
E if petitioner had failed the drug test, she would have been given the
o ) ‘pppprtunity, under both the federal g_ttldelines and the Administrative Code, to
- 's\w’returfn‘ to active duty. The penalty of permanent revocation of petitioner's

certification based upon this record is harsh and constitutes an abuse of

' discretion (sge generally Mapp v. Burnham, 23 AD3d 37 [2005].lv granted 8

-4~
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]xNYéd 804; Smith v. Board of Educ., 221 AD2d 755 [1995], lv denled 87
NY2d 810 [1996]). S |

Under these ‘clrcumg:_té'nce‘s\, whe,\\rg"patitioner has not been on active

duty for over one year‘(sinc‘a May 11, 2006), the court will not remand the

~ matter to respondent for ‘cgnsidératio‘n'of\an appropriate penalty. The

determination is vacated and annulled.

ADJUDGED that the petition is gr'anted.

Dated: 5/26’ 2’0 1 B | ag/Q'A

J.S.C.
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