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JANE S. SOLCMON, J.:

In this CPLR § 3001 action in which plaintiff Ezzat
Hedvat (“Ezzat”) seeks a declaration that defendant New York
Central Mutual (“Central Mutual”) has a duty to defend and
indemnify her under the terms of a homeowners policy it issued to
her, Central Mutual moves under CPLR § 3212 for summary judgment
dismissing the Complaint. For the reasons described herein,
Central Mutual’s motion is granted and the Complaint is
dismissed.
Timelinaess of Notice to Central Mutual

This declaratory judgment action arises from a

negligence action entitled Shahram Hedvat and Moideh Hedvat

against Fzzaf Hedvat, Index No. 116387/2003 (the “Underlying

Action”). The Underlying Action seeks damages for personal
injuries allegedly suffered by plaintiff’s son Shahram Hedvat
(“Shahram”) in Ezzat's home as a result of a fall during a New
Year‘s Eve party on January 1, 2001. Ezzat notified Central
Mutual of the occurrence on February 13, 2002, more than a year

and a month after the occurrence. The homeowners policy required
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Ezzat to give Central Mutual “prompt notice” upon becoming “aware
of anything that indicates there might be a claim under this
policy.”

When an insurance policy requires that notice of an
occurrence or action be gilven promptly, this means within a

reasonable time in view of all of the facts and circumstances.

See Deso v. Lopndon & Lancashire Indem. Co., 3 N.Y.2d 127, 129

(1957) (helding an un-excused delay of 51 days unreasonable as a

matter of law): Steipberg v, Hermitage Ins, Co., 26 A.D.3d 426

(2" Dep’t 2006) (57 days); US Pack Network Corp. v. Travelers

Prop. Gas., 23 A.D.3d 299 (1° Dep’t 2005) (6 months); DiGuglielmo

v. Travelersgs Prop. Cas., 6 A.D.3d 344 (1° Dep’t 2004) (7 months).

Central Mutual has established its entitlement to
judgment as a matter of law by presenting evidence that Ezzat
learned of the occurrence within a matter of days and did not
give the notice required under the policy to Central Mutual for
more than thirteen months. The burden then shifts to Ezzat to
egtablish the existence of a reascnable excuse for the delay. See
Argenti v. O Co., 86 N.Y.2d 748, 750
(1995); Security Mut, Ins., Co, v. Acker-Fitzsimons, 31 N.Y.2d 436
(1972): Blue Ridge Ins. Co. v. Biegelman, 36 A.D.3d 736 (2"

Dep’t 2007).
| In his affidavit, Ezzat’s counsel submits the following

three excuses for the delay:
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1) the insured was not at home at the time of

the incident, and was in fact outside the

United States; 2) although the claimant was

her son, she was not aware of the severity of

the injury; and 3) the claimant gave no

indication until February 2002, at which time

the Defendant was notified.

That she was out of the country at the time of the
incident is immaterial considering that she learned of the
incident within a matter of days, and returned to the United
States in February 2001. An un-excused delay ot twelve months
would still be unreasonable in any event.

Noxr has Ezzat established the existence of a question
of fact with respect to her other two defenses. At her
deposition, Ezzat testified that Shahram told her “maybe two to
three weeks” after he had surgery that he wanted to sue her. It
is undisputed that the surgery took place in August 2001. Thus,
a period of approximately five months elapsed between the time
Ezzat learned that Shahram wanted to sue her and the date Ezzat
notified Central Mutual of the claim. This uncontested admission
of a direct expression cf intent to sue distinguishes this case
from a situation where the insured held a good faith belief that
the injured famlly member would not sue. See Argentina v. Otsedo
Mutual Fire Ins. Co,, supra.

Thus, Ezzat’'s excuses are insufficient as a matter of

law. See Blue Ridge Ings. Co, v, Biegelman, supra; SSBSS Realty

Corp, v. Public Serv. Mut. Ins. Co., 253 A.D.2d 583 (1°" Dep’t
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1998) ; wer A v. W , 117 A.D.2d 336
(1% Dep’t 1986).
Timeliness of the Notice of Disclaimer

Central Mutual first received notice of Ezzat’s claim
on February 13, 2002. It disclaimed by letter dated March 21,
2002, thirty-six days later. That letter shows that Central
Mutual retained the services of a third-party claims adjuster to
conduct an investigation and submit a report.

An insurance company must provide timely wrltten notice

of disclaimer, even where the insured has not given timely notice

of the occurrence. See AILU Ing, C¢, v, Investors Ins, Co,, 17
A.D.3d 259, 260 (1% Dep’t 2005). Indeed, an insurer may not

disclaim coverage unless it gives the insured timely notice of

disclaimer. See Generali-U,S, Branch v. Rothschjild, 295 A.D.?2d

236 (1% Dep’t 2002). The disclaimer must be made in writing
“as soon as reasonably practicable.” Insurance Law § 3420 (d);
see Bovi nd M v. ur Lines Insu
Co., 27 A.D.3d 84, 91 (1°" Dep’t 2005).

However, an insurer is not required to disclaim on
timeliness grounds before conducting a prompt, reasonable
investigation into other possible grounds for disclaimer. In
fact, a "reasonable investigatlon is preferable to piecemeal

disclaimers."” 2540 Assocs. v. Assicurazioni Genergli, S$.P.A., 271

D.D.2d 282, 284 (1°** Dep’t 2000):; see also Blue Ridge Ing, CQ. Vv,
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Jiminez, 7 A.D.3d 652 (2™ Dep’t 2007).

This case is not within the rule that a delay of more
than thirty days in disclaiming coverage solely on timeliness
grounds 1s unreasonable as a matter of law where the timeliness
determination is evident from the face of the claim. See 2833

Third Ave. Realty Assoc. v, Marcus, 12 A.D.3d 329 (1°° Dep’t

2004); He 16th S T or v. Public rv, Mu ’

250 A.D.2d 278 (1°F Dep’t 2002).

In Ace Packing Co, v. Campbel]l Solberg Assoc., Ing.,

2007 NY Slip Op 3022, (1* Dep’t 2007), a recent case involving
remarkably similar facts, the Appellate Division reversed a
holding that a thirty-eight day delay in disclaiming coverage was
unreasonable. The First Department disagreed with the lower
court’s conclusion that the grounds for the disclaimer were
readily apparent from the face of the file, and held that the
investigation conducted was necessary, as a “disclaim now and
investigate later” approach would not be in anyone’s interest.

The Ace Packing Co, court examined the reasonableness

of the insurer’s conduct after receiving notice of the claim,
noting that the insurer knew when it received the claim that
there had been an accident a year earlier, but it did not know
when the insured learned of the accident or of the lawsuit, and
had no basis at that time to disclaim coverage. The same can be

said here.




[* 7]

Central Mutual has demonstrated its entitlement to
judgment as a matter of law with respect to the timeliness of its
notice of disclaimer by conducting an investigation and
submitting the disclaimer letter dated March 21, 2002 (Ex. H to
moving papers). In light of the investigation into the claim,
the thirty-six days taken by Central Mutual was reasonable. See

P ] . m l.So Asso nc., Supra.

Accordingly, it 1is

ORDERED, that Central Mutual’s motion for summary
judgment dismissing the complaint is granted; and it further is

ORDERED, ADJUDGED and DECLARED that Central Mutual does
not have a duty to defend and indemnify Ezzat in the Underlying
Action.

This constitutes the order and judgment of the court.

Dated: Ma- pt 2007
ENTER:




