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P l a i n t i f f ,  
Index No. 1 2 2 1 9 6 / 2 0 0 3  

- a g a i n s t -  

NEW YORK CENTRAL MUTUAL, DECISION, ORDER and 
J I J D G m  

Defendant. 
_______________________c_______1_________ X 
JANE S .  SOLOMON, J.: 

In this CPLR 5 3001 action in which p l a i n t i f f  E z z a t  

Hedvat ("Ezzat") seeks  a d e c l a r a t i o n  that defendant  New York 

Central Mutual  ( " Cent 1: a 1 Mutua 1 " ) has a d u t y  to defend and 

indemnify her under the terms of a homeowners policy it issued to 

her, Central Mutual moves under CPLR 5 3212 f o r  summary judgment 

dismissing the Complaint. For the reasons described here in ,  

C e n t r a l  Mutual's motion is gran ted  and t h e  Complaint is 

dismissed. 

Timalintass of N o t i c e  to Central Mutual 

T h i s  d e c l a r a t o r y  judgment action a r i s e s  from a 

negligence a c t i o n  e n t i t l e d  Shahram Hedvat a nd Mojdeh Hedvak 

PSt E z z a t  Hedvat, Index No. 1 1 6 3 8 7 / 2 0 0 3  ( t h e  "Under ly ing  

Action"). 

i n j u r i e s  a l l e g e d l y  su f fe red  by plaintiff's son Shahram Hedvat 

("Shahram") in Ezzat's home as a r e s u l t  of a fall dur ing  a N e w  

The Under ly ing  Action seeks damages for personal 

Year's Eve p a r t y  on January 1, 

Mutual of the occurxence on February 13, 2002, more t han  a year 

and a month after the occurrence. 

2001. E z z a t  notified Central 

The homeowners p01icy requi red  
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Ezzat to give C e n t r a l  Mutua l  "prompt notice" upon becoming "aware 

of anything that indicates there might be a claim under this 

policy. I' 

When an insurance policy requires t h a t  n o t i c e  of an 

occurrence o r  a c t i o n  be given  promptly, t h i s  means within a 

reasonable time in view of  all of t h e  f ac t s  and circumstances. 

See Desg v. LQndon & J,anGasbire Indwn . Go,, 3 N.Y.2d 127,  129 

( 1 9 5 7 )  (holding an un-excused delay of 51 days unreasonable as a 

matter of law); S t e i d x r q  v.  Hgrrnitiiqe I n s .  C o., 2 6  A.D.3d 4 2 6  

Dep't 2 0 0 6 )  ( 5 7  days) ; US Pack Network Corp.  v. T r a  velers 

prop. cas. ,  2 3  A.D.3d 2 9 9  (lSt Dep't 2 0 0 5 )  ( 6  months); DiGualielmQ 

v.  Travelers Prop.  Cas., 6 A.D.3d 344 (lSt Dep't 2 0 0 4 )  ( 7  months). 

C e n t r a l  Mutual has established i t s  entitlement to 

judgment as a matter of law by presenting evidence that E z z a t  

learned of t h e  occurrence w i t h i n  a matter of days  and did not 

g ive  the notice required under  t h e  p o l i c y  to Central Mutual f o r  

more than thirteen months. The burden  t h e n  shifts to E z z a t  to 

establish the existence of a reasonable excuse for the delay. See 

Argentina v. Otseao Hut .  F j r e  m,  Co., 8 6  N.Y.2d 1 4 8 ,  7 5 0  

( 1 9 9 5 ) ;  Sec i i r i t v  M i i t .  u s ,  Cow v. Acke r -F i t z s i rnons ,  31 N . Y . 2 d  4 3 6  

(1972); Blue  R i Q e  I n s .  C o p  v. BieuelnaQ I 36 A.D.3d 7 3 6  (2nd  

Dep't 2 0 0 7 ) .  

In h i s  a f f i d a v i t ,  Ezzat's counsel submits the following 

three excuses f o r  t h e  de lay :  
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1) t h e  i n su red  was no t  at home at the time of 
the incident, and was in f a c t  outside the 
United States; 2 )  although t h e  claimant was 
her son,  she  was not aware of  the severity of 
the i n j u r y ;  and 3) the claimant gave no 
indication until F e b r u a r y  2002,  at which time 
the Defendant was notified. 

T h a t  she was out of the country at the time of the 

incident is immaterial considering that she l ea rned  of the 

incident w i t h i n  a matter of days, and r e t u r n e d  to t h e  Uni ted  

S t a t e s  i n  February 2001. An un-excused delay or twelve months 

would still be unreasonable in any event. 

Nor has Ezzat established the existence of a question 

of fact with respect to her other two defenses .  At her  

deposition, E z z a t  testified t h a t  Shahram t o l d  her "maybe two to 

three weeks" a f t e r  he had s u r g e r y  t h a t  he wanted to sue her. It 

is undisputed t h a t  the surgery t o o k  p l a c e  in August 2001. 

a period of approximately five months elapsed between the time 

Thus, 

Ezzat learned that Shahram wanted t o  sue her  and t h e  d a t e  Ezzat 

notified Central Mutual of the claim. T h i s  uncontested admission 

s e w  See Prqent jna  v. Ot the i n j u r e d  family member would not sue. 

putual F i r e  I n s .  Go, , supra .  

Thus, Ezzat's excuses are insufficient as a matter of 

l t y  law. See BJue Ridqe I ns7 C Q ,  v .  B i ! X K  lman, supra ;  SSBSS Rea 

Corn. v . Public $ e m .  Mut. I n s .  Co., 2 5 3  A.D.2d 583  (let Dep't 
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1998); Power Auth .  v. W e s t b u h m s e  Elec.  C O F D ~  , 117 A.D.2d 336  

(lE' Dep't 1986). 

Timelinesa of the N o t i c e  of Disclaimer 

Central Mutua l  first received n o t i c e  of E z z a t ' s  claim 

on F e b r u a r y  13, 2 0 0 2 .  It disclaimed by letter dated March 21, 

2002, thirty-six days l a t e r .  That l e t t e r  shows that C e n t r a l  

Mutual  retained the services of a third-party claims a d j u s t e r  to 

conduct an investigation and submit a report. 

An insurance company must provide  timely w r i t t e n  n o t i c e  

of disclaimer, even where the insured has n o t  g i v e n  timely notice 

of the occurrence .  See ALU Ins. Go. v. Investors Ins. Co, r 1 7  

A.D.3d 259, 260 (lSt Dep't 2 0 0 5 ) .  Indeed, an i n s u r e r  may not 

disclaim coverage unless it gives the i n s u r e d  timely n o t i c e  of 

disclaimer. See Generali-U,S. Branch v. Rothscbild, 295 A.D.2d 

2 3 6  (13t Dep't 2 0 0 2 ) .  The disclaimer must be m a d e  i n  writing 

"as soon as reasonably pract icable ."  Insurance Law 5 3420(d); 

see Bovis L e  nd L ~ a s e  LMF, Inc, v. Roval $ urplus Lines Insurance 

- 1  C o  27 A.D.3d 8 4 ,  91 (1"' Dep't 2 0 0 5 ) .  

However, an insurer is not r equ i r ed  to disclaim on 

timeliness grounds before conducting a prompt, reasonable  

investigation into other possible grounds f o r  disclaimer. In 

fact, a "reasonable  investigation is preferable to piecemeal 

disclaimers." Generali I S . P , A ,  2 7 1  

A.D.2d 2 8 2 ,  284  (13t Dep't 2 0 0 0 ) ;  see a l s o  Blue R idqe I n s .  Co . v.  
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JamLnel;, 7 A . D . 3 d  652 (2nu  Dep't 2 0 0 7 ) .  , I  

This case i s  no t  w i t h i n  t h e  r u l e  that a delay of more 

than thirty days i n  disclaiming coverage s o l e l y  on timeliness 

grounds is unreasonable as a matter of law where the timeliness 

determination is e v i d e n t  from the face of the claim. See 2833 

ird A ve. Realtv Assoc. v. Marc us, 1 2  A.D.3d 329  (1"" Dep't 

2 0 0 4 ) ;  West 16th St. Tanants  C o r p .  v. P u b l i c  $erv.  Mut ,  I n s ,  Ca., 

2 9 0  A.D.2d 2 7 8  (l*t D e p ' t  2 0 0 2 ) .  

In Ac e Pa c k i n  u Co. v. CamDbelJ- SOlbgrq ASSQC., I n c . ,  

2007 NY S l i p  O p  3022, (lst Dep't 2 0 0 7 ) ,  a recent case involving 

remarkably similar f ac t s ,  the Appellate Division reversed a 

holding t h a t  a t h i r t y - e i g h t  day d e l a y  i n  disclaiming coverage was 

unreasonable. The First Department disagreed wi th  the lower 

court's conclusion t h a t  the grounds f o r  the disclaimer were 

r e a d i l y  apparent  from t h e  face of t h e  f i l e ,  and held that the 

Investigation conducted was necessary, as a "disclaim now and 

investigate later" approach would not be in anyone's interest. 

The fice Packinu Co, c o u r t  examined t h e  reasonableness 

of the insurer's conduct  a f t e r  receiving n o t i c e  of the claim, 

noting t h a t  the insurer knew when it received the claim t h a t  

there had been an acc ident  a year ear l ie r ,  but it did n o t  know 

when the insured l ea rned  of the accident or of the lawsuit, and 

had no basis at that time to disclaim coverage. The same can be 

said here. 
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. . .  t 

C e n t r a l  Mutual has demonstrated its entitlement to 

judgment as a matter of law w i t h  respect to the timeliness of i t s  

n o t i c e  of disclaimer by conducting an investigation and 

submitting the disclaimer l e t t e r  dated March 21, 2002  (Ex. H to 

moving p a p e r s ) .  

the t h i r t y - s i x  days taken by C e n t r a l  Mutual was reasonable. See 

l e r q  m 1 so A $ so c , , 1 nc., supra .  

In light of the investigation into the claim, 

Accordingly, it is 

ORDERED, that Central Mutualfs motion f o r  summary 

judgment dismissing the complaint is granted;  and it further is 

ORDERED, ADJUDGED and DECLARED t h a t  Central Mutual does 

not have a duty to defend and indemnify Ezzat in t h e  Underlying 

A c t  ion. 

T h i s  constitutes t h e  order  and judgment of the c o u r t .  

Dated: FT, 2007 

I , ,  
/ /  
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