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INDEX NO. 05-1 868 
CAL. No. 07-0001 0-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Hor . ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
SCO'T'T NAC'HSHEN,  

Plaintiff, 

- against - 

PATRICK LlcGLORE and McGLORII 
I'RI ICKING. INC.. 

Defendants. : 
X 

PATRICK WcCLORE and McGLORE 
T RUC I< I N (7 

Third-Pa.rty Plaintiff, 

MOTION DATE 2-23-07 
ADJ. DATE 4-20-07 
Mot. Seq. # 003 - MG 

004 -XMG 

HARNICK & HARNICK 
Attoiiieys for Plaintiff Scott Naclishen 
305 Broadway, Suite 602 
New York, New York 10007 

CARMAN, CALLAHAN & INGHAM 
Attys for Defts/3rd Party Pltfs McGlore 
266 Main Street 
Faniiingdale, New York 11735 

RUSSO & APOZNANSKI 
Attys for 3rd Party Deft Michelle Nachshen 
875 Merrick Avenue 
Westbury, New York 11590 

- against - 

'c1 l('1-I E LL 1: h AC fHS €-I EN, 

Third-Party Defendant. : 
X 

IJpoii thu ibllowiiig papers numbered I to 14 read on these motions for summary judgment; Notice of Motion' 
O d i x  to She\. ( 'awe and supporting papers (-8 ; Notice of Cross Motion and supporting papers 9-14 ;Answering 
.I\ftictavits aiic siippoi-ting papers -; Replying Affidavits and supporting papers -; Other -; (- --- ' ) it is, 

ORDERED that this motion (003) by third party defendant Michelle B. Nachshen pursuant to 
C P L R  32 II 2 for an ordcr granting suinrnary judgment on the issue of liability and dismissing the third 
pari y coi~ip!ai~ii and a11 cross claims, o 3posed by defendantkhird party plaintiff, is granted. 

ORDERED that this motion (004) by plaintiff Scott Nachshen pursuant to CPLR 3212 for an 
ordtx granting sunimary judgment on the issue of liability, opposed by defendants, is granted; and it is 
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fiirt her 

ORDERED that plaintiff is directed to serve a copy of this order with notice of entry upon the 
Calendar Clerk oi’this Court. Upon such service, the Calendar Clerk is directed to place this matter on 
the Calendx Con!rol Part calendar for the next available date on the issue of damages. 

7’hi j I S  an action to recover darnages for personal injuries allegedly sustained by plaintiff Scott 
Nadishen i n  a two vehicle motor vehicle accident which occurred in the vicinity of Elwood Road at or 
near its intcrsection with Pulaski Road, Town of Huntington, County of Suffolk, State of New York, 
when deferdant was making a left hand turn. Scott Nachshen was a passenger in the vehicle operated by 
Miclielle Nachslieii. A third party action which seeks indemnification against Michelle Nachshen was 
commenced by de feiidant/third party plaintiff Patrick McGlore and McGlore Trucking, Inc. The 
coniglaint and testimony by the parties, set forth the date of the accident as October 13,2004, however, 
the third ~ a r t v  coiiiplaint sets forth the date of the accident as October 14, 2004. 

In motion (003), third party dej’endant Michelle Nachshen seeks an order granting summary 
jud;;ment dismissing the complaint and cross claims arguing she bears no liability for the happening of 
the accident. I n  motion (004), plaintiff seeks an order granting summary judgment on the issue of 
liability. Defendants Patrick McGlore and McGlore Trucking, Inc. oppose the motion. 

The proponent of a summary judgment motion must make a prima facie showing of entitlement 
to jiidgnicnl as a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
fiorn thc case ’To grant summary judgment it must clearly appear that no material and triable issue of 
fiicr is prescwted (Silliiiarr v Twentieth Cerztzrry-Fox Fillit Corporatiorz, 3 NY2d 395, 165 NYS2d 498 
[ I O  571). The mot  ant has the initial burden of proving entitlement to summary judgment (Wiizegrad v 
N. 1’. C! Meilicnl Center, 64 NY2d 8 5  1, 487 NYS2d 3 16 [ 19851). Failure to make such a showing 
reqilires denial of the motion, regardless of the sufficiency of the opposing papers ( Wiizegrad v N. Y. U. 
Metlical Center, s i ~ p m ) .  Once such proof has been offered, the burden then shifts to the opposing party, 
mho. in order to dcfeut the motion for summary judgment, must proffer evidence in admissible 
fc)nn..  and must “show facts suffcienl to require a trial of any issue of fact” (CPLR 3212[b]; 
Ziickernzaii v City ofNew York, 49 NY2d 557,427 NYS2d 595 [1980]). The opposing party must 
vresent facts sufficient to require a trial of any issue of fact by producing evidentiary proof in admissible 
i b n n  (Joseph Bo Day Realty Cory. v Aeroxon Prods., 148 AD2d 499, 538 NYS2d 843 [2nd Dept 19791) 
and musI asscnible, lay bare and revea his proof in order to establish that the matters set forth in his 
pleadings a-e real and capable of being, established (Castro v Liberty Bus Co., 79 AD2d 1014, 435 
NYS2d 34C [2’lJ Dept 1981l). Summary judgment shall only be granted when there are no issues of 
material fact and the evidence requires the court to direct a judgment in favor of the movant as a matter 
cif ILVV (Frit;ijd$ Cifiiiiiiiiiiih v Associiiieii %UT M~Ts., 46 PU’Y2d 1065, 416 NYS2d 790 [ 197933. 

Vehicle and Traffic Law $1 141(a) provides, “[Tlhe driver of a vehicle intending to turn to the 
iefr within ;m intersection or into an alley, private road, or driveway shall yield the right ofway to any 
veh cle app -oacliilig from the opposite direction which is within the intersection or so close as to 
constitute a i Immediate hazard.” 
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With regard to the motion for summaryjudgnient on the issue of liability for the subject accident, 
the plaintif ’and third party defendant -ely primarily upon the deposition testimony given by each of 
thein and d :fendant. While the copies of the deposition transcripts of plaintiff and third party defendants 
siibmi tted t~ the Court are unsigned arid unsworn and therefore not in admissible form, defendants have 
1101 ol3jecterl to their use on the instant motions. The Court will therefore consider them. 

Patiich McGlore testified at his examination before trial (third party defendant’s exhibit B) that 
he ‘vas ope -ating ;I 6 1 foot long Mack tractor-trailer transporting a forklift, heading west on Elwood 
Road, making a left hand turn onto Pulaski Road, when the accident occurred. There was a traffic light 
at the ~ n t e ~ ~ e c t i o n  of Elwood and Pulaski Road which was green. He signaled to make a left hand turn, 
was traveling about 2 to 3 miles an hour, stopped and put the truck into first gear. In the opposite 
dircctioii there was a car and a bus in the turn lane waiting to make a left turn. He started to make the 
t i i i i i ,  did tict sec a car coining down the travel lane, but felt and heard a thump. He slammed on the 
bi-altes. He stated his cab was struck about halfway across the bumper on the driver’s side, and the other 
I ehiilc \\ra:, sti-ucl.. on the left door and back quarter panel on the left side of the vehicle. 

Michelle Nachsen testified at her examination before trial (third party defendant’s exhibit D) that 
she was traLeling about 20 to 30 miles per hour when she first saw the front of the tractor trailer 
approachins in the opposite direction just before the intersection, just as she was about to enter the 
intcrscctioii. Had the accident not occurred she would have continued straight on Elwood. The truck 
started to tiirn in  her direction at least ,a car length from her. She moved her car to the right to avoid the 
tructk coming into her. She was almost midway through the intersection when the truck started to make 
its film and collidcd with her vehicle. She stated the impact to her car was to the driver’s side door, the 
doclr behind the driver’s door, and the rear of the car by the wheel. The impact to the trailer was to the 
tl r I I r er ’ s si cl e fro 11 t feiide r. 

Plaintiff tcstified at his examination before trial (third party defendant’s exhibit C) that he was a 
passenger in  the vehicle operated by his sister, Michelle Nachshen. She was traveling on Elwood Road. 
The closest vehicle ahead of her was about 15, 20 or thirty feet from their vehicle. He never saw the 
tractor trailer before the accident, only after. He felt a heavy impact and heard a crunch on the driver’s 
side. The c ai- spun around towards his right. He testified it felt like three times. The car came to rest in 
the middle of the intersection. 

‘TI1 3 evidence submitted clearly demonstrates defendant McGlore testified he started to make the 
lefi ti i i i i ,  did not see a car coming, but felt and heard a thump. It was then he realized something hit his 
truc.ic Since McCilore testified that he saw no vehicle approach, he has invoked the common-law rule 
tliai a motorist must see what there is i o  see (see, Weigaizd v United Traction Col, 221 NY 39; lPJI 
- I 1 )  dnd uiilesh its appearance i r i  this case was imly talismanic, what there was io see was the Nachshen 
car (Kieviim 1’ Edwards, 97 AD2d 750,468 NYS2d 381 [2d Dept 19831). 
,l 7 - 7 \  

It is iindisputed that defendant McGlore was making a left turn across Elwood Avenue, and did 
not see plajntifl’s car heading in the opposite direction before he started executing his left hand turn. 
Therefore, as a matter of law, as required by Vehicle and Traffic Law 9 1141(a), McGlore did not yield 
the rig111 o t \\ray to the Naclishen ve1iic:le which was approaching the intersection from the opposite 
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direction ‘I‘he Nachshen vehicle was so close to the intersection as to constitute an immediate hazard. 
Therefore, both plaintiff and third party defendant have demonstrated prima facie entitlement to an order 
21-anting summary j udgment. Defendant McGlore has not come forward with admissible evidence to 
raicc a triable isslit‘ of Gct to preclude summary judgment. 

Acc ordinsly, motions (002) and (003) by third party defendant Michelle Nachschen and plaintiff 
Scott Nachshen for an order granting summary judgment on liability is gmnted7’ 

FINAI, DISI’OSITION X NON-FINAL DISPOSITION 
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