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tJpoii thc following papers nunibered I to 33 read on this motion for summary iudgment ; Notice of Motion/ 
14 - 27 ; Answering 

; Other 32 -33 ; (e 
O d e r  t o  Slioib Cause and siipporting papers 1 - 13 ; Notice of Cross Motion and supporting papers 
.Af‘fiitlavits a n d  supporting papers -; Replying Affidavits and supporting papers 28 - 3 1 

m e h t )  it is, 

ORDERED that this motion by defendants, DeLea Leasing Corp. (“DeLea Leasing”), East 
Uoi-thport Equipment Corp., DeLea Landscaping Supplies, Inc. and DeLea Sod Farms, for an order 
grai-lting sui nmary .judgment dismissing the complaint of plaintiff, Janine Donohue is granted; and it is 

ORDERED that this cross-mot ion by plaintiff for an order granting partial summary judgment 
on hcr complaint against defendant Delea Leasing Corp on the issue of liability; granting leave to amend 
[heir comp!al~t ~ C I  ndd a cause of actior~ against defendant DeLea Leasing for negligence arising cut cf 
the Ixiilor-b;iilee relationship between IIeLea Leasing and L. DeLea & Sons, Inc. (“L. DeLea & Sons”) 
;ind a cause of’ action for spoliation of the evidence; and for leave to supplement and amend their 
response to dethidants request for a Bill of Particulars is denied. 

Plaiiitiff instituted this negligence action against the above captioned defendants to recover 
damages allqedly suffered as a result of an accident which occurred on December 19, 2000. On that 
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date, plaint ff was employed by L. De Lea & Sons and was operating a truck equipped with a boom and 
cable from which ;I fork assembly was suspended and was used to deliver sod to various locations. 
During otic of plaintiffs deliveries, plaintiff was holding a remote that controlled the crane and standing 
under tlie bt3oiii when the steel cable to tlie boon1 snapped, causing the fork assembly to hit plaintiff and 
causing the iiijuries complained of herein. 

I n  hor complaint plaintiff alleges causes of action for negligence, product liability, 
niaiiufxturing defect and gross negligence. Only the first cause of action, for negligence, relates to tlie 
moving defendants. By order of this court dated July 1, 2005 (Jones, J.), plaintiffs action against her 
employer, ciet'cndant L. DeLea & Sons,, was dismissed based upon a worker's compensation defense. 

Defimdants now move for an order granting summary judgment dismissing plaintiffs complaint, 
arguing tha plaintiff has failed to pro\re that any of the moving defendants owed plaintiff a duty of care 
which was Imached causing the alleged injury to plaintiff. Defendants state that while Delea Leasing 
did purcliase the subject vehicle for use by plaintiffs employer, none of the moving defendants 
maintainud, made repairs to or operated the vehicle in question or the boom and cable attached thereto. 
Rat'ier, all rnamtenance and repairs wcre done by plaintiffs employer, including the purchase and 
installation of the subject boom cable which was purchased from a third party not named herein. 
4dditionall y, defendants argue that none of the moving defendants had notice of any defect in the cable 
'it i'sue and thus cannot be held liable for any injury suffered by plaintiff. 

Plai itiff'does not oppose that part of the motion which pertains to defendants East Northport 
Equipment C O I - ~ . ~  DeLea Landscaping Supplies, Inc. and DeLea Sod Farms and that part of defendants 
motion IS hereby granted. 

I n  clpposition to defendant De1,ea Leasing's motion for summary judgment and in support of her 
motion for leave to  amend her complaint and supplement her bill of particulars, plaintiff proposes to add 
causes of a c  tion against DeLea Leasin,= for negligence based on the alleged bailor-bailee relationship 
between DeLea Leasing and L. DeLea & Sons as well as one for spoliation of the evidence. Plaintiff 
argues that DeLea Leasing owned tlie truck in question and informally (and for little or no 
con [pensation) loaned it to L. DeLea 8: Sons. Plaintiff argues that this loan was tantamount to a 
bailment and as such DeLea Leasing is liable to her for the injuries she sustained when the cable on the 
truck owned by them snapped. Plaintiff argues that DeLea Leasing, as owner, had an ongoing duty to 
inspect the .dchicle to discover defects such as the one at issue here. Plaintiff also seeks leave to amend 
her complaint and supplement her bill of particulars to add a cause of action for spoliation, arguing that 
the subject cable was either wrongfully destroyed, disposed of or lost. Finally, plaintiff wishes to 
supplement her bill of particulars to add and clarify information about plaintiffs medical condition 
bascd on B recent diagnosis and new treatment as well as plaintiffs lost wages. 

I n  r t p l j  and in opposition to pl3intiff s cross-motion, defendants argue that the bailor-bailee 
thecry of liability IS inapplicable to the facts of this case and that there is no evidence that plaintiff has 
requested that these defendants preserve or locate the cable at issue or that they had anything to do with 
its alleged destruction or misplaceineiit. Furthermore, they state that it was plaintiffs employer, and not 
tlie Ljeparatc entity of DeLea Leasing, which assumed full responsibility for inspecting, repairing and 
maintaining the vehicle and control over the cable at issue. Additionally, defendant oppose that part of 
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plaintiftTs motion which seeks leave to serve an amended complaint and supplement her bill of 
particulars, arguing that such would be extremely unfair and prejudicial in view of the fact that no 
affidavit ot merit or excuse for the delay was offered by plaintiff. Furthemiore, defendants state that 
pla ntiff for the first time is alleging that the controls on the boom were malfunctioning and to allow 
such a ne\\ hct~ial  allegation at this stage in the litigation would be extremely prejudicial. Defendant 
argi-tes that i n  allowing six years to pass from the date of the incident and three years since the onset or 
I itigation tc assert these new claims has deprived defendant of the opportunity to investigate these 
allegations and prepare a defense. Finally, defendants note that plaintiffs allegedly “new diagnoses” 
are not ne\\ at all but rather are based on reports from 2001,2002, 2004, 2005 and as such this court 
should not ,iIlo\v them to form the basis of an amendment at this late date. 

Plaintiftl in reply, states that her attorney sent a letter in April of 2001 to L. DeLea & Sons 
ask ng it to preserve the subject cable and that no meaningful response from the defendants was ever 
made. Furtlier, plaintiffs attorney statlss he thought it was in the interest ofjudicial economy to wait 
until defendant moved for summary judgment to cross-move for leave to amend and that defendants 
havi. showi- no pre-judice caused by the delay, particularly in light of the fact that plaintiff is willing to 
pro-Jide an) further discovery requested. 

Dejeiidaiits ’ and P l a i i i t ~ ~ s  Motioiis for Summary Judgment 

The proponent of a summary judgment motion must make a prima facie showing of entitlement 
to jridgnient as a matter of law, tendering sufficient admissible evidence to demonstrate the absence of 
any inaterial issue offact (Ayotte v Gtprvasio, 81 NY2d 1062, 601 NYS2d 463 [1993]; Zuckerman v 
City ofNeit1 York, 49 NY2d 557,427 ‘VYS2d 595 [ 19801). Until the burden is met, the opponent of the 
motion is uiider no  burden to make an evidentiary showing to raise a triable issue of fact (Rornarzo v St. 
Viiiceitt’s Medical Center, 178 AD2d 467, 577 NYS2d 3 11 [2d Dept. 19911). Failure of the movant to 
make the required showing mandates a denial of the inotion regardless of the sufficiency of the opposing 
papers (JMD Holding Corp. v Coiigress Firiaiicial Corp., 4 NY3d 373, 795 NYS2d 502 [20051). 
‘Lloreovcr, i t  IS  well settled that the remedy of summary judgment is appropriate only where a thorough 
cxaminatioi i of the merits clearly demonstrates the absence of any triable issues of fact. The competing 
conientions of’the parties must be viewed in a light most favorable to the party opposing the motion 
(Marine Midlaird Batik, NA v Din0 & Artie’s Atitoniatic Transmission Co., 168 AD2d 610, 563 
YYS2d 449 (3d Dept. 1990). 

I t  IS fitndamental that to recover damages in a negligence action, plaintiff must establish that the 
clefendant o $4 plaintiff a duty to use reasonable care, that the defendant breached that duty, and that a 
I-csulting i i i j ~ t r y  was proximately caused by the breach (see, Tercet v Fell, 68 NY2d 432, 5 10 NYS2d 49 
1 1 Ohb]) .  To establish a prima facie case of negligence such as the one in the case at bar, plaintiff i s  
~-eq::::ed t~ :,!ww t!;at the defendant crcatcd the condition which caused the accident or that it had actual 
or  consti-Lictlve notice of the condition (see, Bvadish v Tank Tech Corp., 216 AD2d 505, 628 NYS2d 
807 [ 19951; Gaeta v City ofNew York. 2 13 AD2d 509, 624 NYS2d 47 [ 19951; Pirillo v Longwood 
.4ssocs., 17‘1 ADZd 744, 579 NYS2d 1 20 [ 19921). Liability is predicated only on a failure of defendant 
to remedy the danger after actual or co istructive notice of the condition (see, Piacquadio v Reciize 
Redty Corp., 83 NY2d 967, 622 NYS.2d 493 [ 19941). “To constitute constructive notice, a defect must 
hc visible a i d  apparent and it must exist for a sufficient length of time prior to the accident to permit [a 
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defendant] .o discover and remedy it” (Gordon v American Museum of Natural History, 67 NY2d 836, 
837, 501 N’YS2d 046, 647 [1986]; Bjkofsky v Waldbatim’sSupertnarkets, I m . ,  210 AD2d 280, 619 
NYS2d 7h( [Zd Dcpt. 19941). 

Hcrc:, oil plaintiffs original complaint, it is clear that defendant DeLea Leasing has sustained its 
burtlen in e:;tablishing that even assuring it owed plaintiff a duty of care, it had no notice of the defect 
which led to the cable breaking and i n p i n g  plaintiff. While the defect may have existed for a short 
while prior to plaintiffs accident, the evidence adduced demonstrates only that plaintiffs employer was 
on iiotice ol’tlie fraying cable. The court notes, however, that even plaintiff herself, on the date of the 
accident, sa\\ nothing wrong with the cable when she signed the truck out the morning thereof. Plaintiff 
has failed to offer sufficient evidence in opposition or in support of its own motion to rebut defendant 
DeLea Lea>ing’s assertion that they did not receive notice. Plaintiffs argument in that part of her 
motion which sccks leave to amend her complaint to add a negligence claim based on the alleged 
bailinent of the vehicle is addressed below. 

Pluirttiyff‘s Motion for  Leave to Amend Her Complaint and Bill of Particulars 

Abscnt prejudice or unfair surprise to the defendant, leave to amend a bill of particulars or a 
pleading should be freely given (see,  Scheuernzan v. Health & Hosps. Corp. of City of NY, 243 AD2d 
5 5 3 ,  663 N‘IS2d 123 [2nd Dept. 1997II; Volpe v GoodSamaritan Hosp., 213 AD2d 398, 623 NYS2d 
330 [2nd Dr:pt. 19951). However, a phintiff guilty of an extended delay in seeking leave to amend a 
pleading 11111st establish a reasonable e.wuse for the delay and submit an affidavit demonstrating the 
merits of the proposed amendment by 1 person with direct knowledge of the pertinent facts (see, Smith v 
Pla::u Truiis. .4tnbulance Serv. 243 AD2d 5 5 5 ,  66.5 NYS2d 5 13 [1997]; Kyong Hi Woltn v County of 
Si@dk, s i t p u ;  Ruies v Apple Annie’s Rest., 115 AD2d 599. 496 NYS2d 260 [ 19851). Furthermore, 
“leave should be denied if the proposed amendment is palpably insufficient as a matter of law or is 
totally devoid ofnierit” (Leszczynski 1: Kelly atzdMcGlynrz, 281 AD2d 519, 520, 722 NYS2d 254 
i 200 11: But! v Yew York Medical Colkge, et al., 7 AD3d 744, 776 NYS2d 897 [2004]). 

Thc court notes that plaintiff has failed to offer a reasonable excuse for her extended delay in 
4ceL ing to amend the pleadings. However, even assuming arguendo that plaintiff had a reasonable 
cxciise for v;rliting for years to seek to amend the pleadings, the plaintiffs application must still be 
denied for the reasons set forth below. 

When one ioans property to another, a duty of care arises, including a duty upon the loaner to act 
reasonably. For instance, courts of this state have found that owners of property have a duty to warn 
bailees of the dangers of removing safety guards or of using the product in a hazardous manor (Defur v 
Luvin und tiowliitg Green Lanes, Inc., 101 AD2d 319, 476 NYS2d 389 [1984]. Additionally, where an 
, \ , r i m  I, I” , ,L, >v r - n n t ,  C i V L l l l  7 1 ,  LLIC:; +,> L v  rn,’‘’-lt.7‘n I I I L ( I I I c u I I I ,  inspect or repair a product after loaning it to another, liability may also 
attach if the existence of the danger wcluld have been reasonably discoverable by visual inspection 
( Tlic?oliauis 
Rocoa v Furrington, 301 NY 247, 93 NE2d 829 [1950]). If a bailment is gratuitous in nature and not 
one in which compensation or rent is paid by the bailee, a bailor or owner owes to it’s a bailee “only the 
duty ofgi\ing warning or notice ofthose defects ...[ in the bailed article], if any, of which it had 
knowledge and which in reasonable probability would imperil those using it” (Hood v New York, 48 

. .  

Pengate Hutidling Systeiws of N. K, Im.,  300 AD2d 884, 752 NYS2d 419 [2002]; La 
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‘vlisc. 2d 43. 264 NYS2d 134 [1965], cpiotirzg, Ktiupp v GuuldAutu. Co, 252 AD 430, 299 NYS 688 
I 19.371). A defendant does not have to warn o f a  hazard of which it is unaware nor can it be held 
t.esponsiblc for modifications which were made to a machine after it has left defendant’s control 
( Ve,rpra v Ho~our-d. 261 AD2d 302, 691 NYS2d 392 [1999]). 

Herc, plaintiffargues that DeLIea Leasing loaned the truck to L. DeLea & Sons, forming a 
bailment. Plaintiff alleges under this t ieory, that DeLea Leasing, as the bailor, owed her a duty to 
inspect the ,Jehicle to discover defects and its failure to do so supports an amended negligence cause of 
action. Thc court disagrees. While DeLea Leasing may be the registered owner of the truck, it did not 
repair, niaintain or inspect the truck and reserved no contractual right or obligation to do so. Moreover, 
It did not o v ~ n  the cable at issue and it was plaintiffs employer, and not the defendant DeLea Leasing, 
that replaced the original cable which came with the vehicle. Plaintiffs employer purchased the cable 
which ultimately snapped from an unnmed party approximately 6 months prior to plaintiffs accident 
;ind an-ange;l for its installation on the truck owned by DeLea Leasing. Thus, it cannot be said, under 
any tlicory, that defendant, as an out of possession owner of the vehicle, had an obligation to inspect that 
niocitied part of the truck which it did not own, possess, install or maintain. 

Tun ing to plaintiff’s proposed aiiieiidnieiit to add spoliation claim, the court finds that this claim 
15 also without mei-it. Plaintiff alleges that her father went to L. DeLea & Sons the day after her accident 
and askcd to x c  the cable at issue. Mr. Porto, a manager at L. DeLea & Sons, and plaintiffs father 
looked for h u t  wcre unable to locate the cable. Five months later, plaintiffs attorneys state they sent a 
Icttcr to L.  &Lea & Sons, requesting that plaintiffs employer preserve the cable. Plaintiff now, for the 
first time and i n  opposition to defendants’ motion, seeks to add the claim that the moving defendants 
dioiild be k l d  liable to her for the independent tort of spoliation, based on their failure to preserve the 
cable at issue. f’laintiff alleges that wilhout the cable, she is unable to maintain a products liability 
claiiii againat the manufacturer of the cable. 

Spoliatioii is the destruction of evidence (Kirkland v New Yurk City Huus. Autlz., 236 AD2d 
i 70, 666 NI‘S2d 609 [ 19971). New York courts have traditionally imposed sanctions where there is a 
clew showiiig that ;i litigant willfully, contumaciously, or in bad faith failed to comply with discovery 
ciemands or destroyed crucial items of (evidence prior to an adversary’s inspection (Fellin v Suhgal, 268 
AD2d 456. .7O2 NYS2d 338 [2000]; Pwcia v Furley, 261 AD2d 83, 699 NYS2d 576 [1999]), or 
negligently disposed of crucial evidence prior to an adversary’s inspection (Kirkland v New Yurk City 
Housing Acrtli., S L I ~ Y Z ) ,  or destroyed tl-e evidence before becoming a party, if on notice that the 
cvidence might be needed for future litigation (DiDumenicu v C & S Aerunzutik Supplies, hzc., 252 
AD2d 41. 682 NYS2d 452 [1998]). 

Independent oftlie imposition clf sanction, New York courts have grappled with the concept of 
, , , I > , > ,  l l c l  110 , -  ti\ L\ I  ,-_I,-_ I ~ - C u ~ l l l l  -,-. 7n cLfi a ifidepefidcnt tclrt f ~ r  spoliation ofthe evidence. The Second Depai-tilieilt has 
held that tlic existence of two court orders compelling the preservation of evidence warrant the striking 
of plaintiif> employer’s pleadings and awarding summary judgment to the plaintiff (DiDumenico v C & 
S Acwmzutib;. 252 AD2d 41, 682 NYSZ’d [ 19981. In that case, plaintiffs employer destroyed key 
cvidaice and thc court awarded plaintij-f summary judgment on its cause of action against the employer- 
defendant for impairing plaintiff s righ. to sue a third party. Recently, the Court of Appeals, in MetLife 
4uto arid Hr3~1e v .Joe Basil Clievrulet, Itzc., 1 NY3d 478, 775 NYS2d 754 [2004], held that there can 
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be 110 indcpendeiit cause ofaction for spoliation where there is no duty, court order, contract or special 
relationship which would require a party to preserve the evidence in question. 

Th -IS, a pi-oponent of a spoliation cause of action must establish the following elements "( 1) tlie 
existence o f a  potential civil action; (2) a legal or contractual duty to preserve evidence which is relevant 
to that action; (3)  destruction of that evidence; (4) significant impairment in the ability to prove the 
potential civil action: ( 5 )  a causal coniiection between the destruction of the evidence and the inability to 
p r o t ~  the lamsuit; (6) a significant possibility of success of the potential civil action if the evidence were 
available: and ( 7 )  damages" (Castalia Ortega v City of New York, 11 Misc. 3d 848, 860 809 NYS2d 
884, 895 [:!006],  qzroting Oliver v Stiirzsorz Lbr. Co., 297 Mont. 336, 348, 993 P2d 11,19 [1999]) . 

I Lei.;, plaintiff has failed to prove that defendant had a legal or contractual duty, consistent with 
the Court's decision in MetLift., to preserve the cable at issue. There was no written communication or 
court order which required any of the moving defendants to preserve the cable.' Indeed, there is no 
evidence that any of the moving defendants destroyed or lost the cable at issue. Furthermore, plaintiff 
has failed to assert that there is a casual connection, beyond mere speculation, between the alleged 
destruction of tlie evidence and her alleged inability to prove a potential civil action in which the she has 
;I significant possibility of success. A!; there is no merit to this cause of action, the plaintiffs motion to 
amend hcr c:oiiipla~nt to add a spoliation claim and to supplement bill of particulars to accurately reflect 
suc 7 1s dcn ed. 

In \ ic\\r of the aforementioned, plaintiffs remaining contentions are without merit. 

Therefore, defendants' motion for an order granting summary judgement dismissing the 
plaintiff's complaint is granted and plaintiffs motion for an order granting her summary judgment and 
Icave to amend her complaint and supplenient her bill of particulars is den+. 

MAY 2 i 2007 
Dated: ~ -- 

, 
X FINAL DISPOSUION 

'Tiit. court notes that plaintiff's allegation concerning the alleged notice and subsequent conduct of her 
miploycr I S  ii-rele\ ant as L. DeLea Sr. Sot13 is no longer a party to this action. 
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