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IHOl1. ROBERT W. DOYLE 
Justice of the Supreme Court 

F'laintiff, 

- against - 

DEOX ANTHON\'JOHNSON, 
Defendant. 

X 

MOTION DATE 5-7-07 
Mot. Seq. # 002 - MD 

SANDERS, SANDERS, BLOCK, et al. 
Attorneys for Plaintiff 
100 Herricks Road 
Mineola, New York 1 1501 

LOCCISANO & LARKIN 
Attorneys for Defendant 
150 Motor Parkway, Suite 405 
Hauppauge, New York 11788-5108 

lUpou the following papers numbered 1 to 10 read on these motions for summary judgment ; Notice of 
Mot:on/ Orde- to Show Cause and supporting papers 1 - 10 ; Notice of Cross Motion and supporting papers -; Answering 
Allitiavits anc supporting papers -; Replyinj; Affidavits and supporting papers -; Other ; (- 
m-- ) it is, 

ORDERED that this motion (002) by defendant Deon Anthony Johnson pursuant to CPLR 3212 
and Insurance Lan $ 5  102(d) for an order granting summary judgment dismissing the complaint, 
asserting pliinti ff's injuries do not meet the serious injury threshold, unopposed by plaintiff, is denied. 

This IS  an action sounding in negligence arising out of a two-vehicle accident which occurred on 
Mav 5 ,  2003 on Southern State Parkw;iy at or near exit 22 (Meadow Brook Parkway), County of Nassau, 
Stale of N e  "v Y ork, when plaintiffs vehicle was struck in the rear while stopped at a traffic light. Venue 
IS premised upon plaintiffs residence in Suffolk County. Plaintiff claims to have sustained serious 
injury within the meaning of Insurancc Law §5102(d). 

Defciidan t Deon Anthony John son claims entitlement to an order granting summary judgment 
dismissing [lie cornplaint. asserting plaintiff did not sustain serious injury sufficient to meet the threshold 
pursuant to Insurance Law of the State of New York §5102(d). 

Plaintiff has set forth in his bill of particulars (defendant's exhibit B) that he sustained the 
fo1IaJwing iiijuncs. inter alia: broad based disc herniation at C6-7; paracentral disc herniation at L3-4; 
disc bulge at L4-5; disc bulge at L5-SI ; cervical spine and lumbosacral spine derangement of the 
~cr~cbr-al  discs; and bilateral cervical radiculopathy. 
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The proponent of a summary judgment motion must make a prima facie showing of entitlement 
to j udgmeii I 2s a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
froin the case. To grant summary judgment, it must clearly appear that no material and triable issue of 
Fact is presented (Sillinan v Tweritietlz Century-Fox Film Corporation, 3 NY2d 395, 165 NYS2d 498 
[ 10 571). The movant has the initial burden of proving entitlement to summary judgment (Winegrad v 
N.  I.’. U. Medical Center, 64 NY2d 85 1, 487 NYS2d 3 16 [ 19851). Failure to make such a showing 
r-eqrrires detiial of  the motion, regardless of the sufficiency of the opposing papers (Winegrad v N. Y.  U.  
,Medical Center, supra). Once such proof has been offered, the burden then shifts to the opposing party, 
who, i n  order to defeat the motion for summaryjudgment, must proffer evidence in admissible 
for~n ... and must “show facts sufficient to require a trial of any issue of fact” (CPLR 3212[b]; 
Zuckeniinri v City of New York, 49 NY2d 557,427 NYS2d 595 [ 19801). The opposing party must 
present facts sufficient to require a trial of any issue of fact by producing evidentiary proof in admissible 
fort 11 (Joseph P. Day Realty Corp. v Aeroxon Prods., 148 AD2d 499, 538 NYS2d 843 [Znd Dept 19891) 
and must assemble, lay bare and reveal his proof in order to establish that the matters set forth in his 
pleadings a-e real and capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014,435 
NYS2d 34(1 12”’ Dept 19811). Summaryjudgment shall be granted only when there are no issues of 
matcrial fact and the evidence requires the court to direct a judgment in favor of the movant as a matter 
ofltiw (Fricwrls ufA~tirizals v Associa,fed Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790 [1979]). 

Pur:;~tani t o  Insurance Law $5 102(d), “ ‘[slerious injury’ means a personal injury which results in 
disinembeniicnt; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, men- ber, function or system; permanent consequential limitation of use of a body organ or 
meinber; sipificant limitation of use of a body function or system; or a medically determined injury or 
impairment of a non-permanent nature which prevents the injured person from performing substantially 
all of the material acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrence of the injury 
or i iipainncnt.” 

The tenii “significant” as it appears in the statute has been defined as “something more than a 
mitior limititton of use,” and the term “substantially all” has been construed to mean “that the person has 
bcen curtailed from performing his usual activities to a great extent rather than some slight curtailment 
(Licavi v Elliot. 5’7 NY2d 230, 455 NilS2d 570 [1982]). 

In order to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss of use o f  a body organ, member, function or system (Oberly v Bangs Ambulance Inc., 96 NY2d 
305, 727 N‘YSZd 378 [2001]). To prove the extent or degree of physical limitation with respect to the 

of- 3 body function or system” categories, either a specific percentage of the loss of range of motion must 
be ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
with an objixtive basis, correlating plaintiffs limitations to the normal function, purpose and use of the 
body part (Tuure v Avis Relit A Car Systems, IIZC., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or slight limitation of use is considered insignificant within the meaning of the statute (Licari v 
Edlr ott (sup ra 1. 

‘6,- [ J L l  Y ,-,37 l l l U l l L I l l  ,>*- ant co~13cIy~LI lLIuI  ? j.0,- 1 Y*-t; “ 1 h i t a t i o n  of use of a body organ or member” or “sigiificmt limitation of use 
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It IS lor the court to detemiine in the first instance whether a prima facie showing of “serious 
itijury” has x e n  made out (see, Tipping-Cestari Y Kiflzerzizy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1 WI]). The initial burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiff has no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395,396 [ 1’‘ Dept 
19921). O n x  defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
fx i :  case tliat such serious injury exisis (Gadd’ vEykr ,  79 NY2d 955, 582 NYS2d 990 [1992]). 

I n  support of motion (001) defcmdant Johnson has submitted, inter alia, a copy of the summons 
m d  complaint; defendant’s verified answer; a copy of the bill of particulars; signed and sworn partial 
copy of the deposition transcript of plaintiff, Dennis J. Winter; sworn letters of defendant’s examining 
physicians: orthopedist Isaac Cohen, hl.D., dated September 21,2006; and neurologist Matthew M. 
Chacko, M.D. dated September 21, 2006; and uncertified copies of letters to the Social Security 
.4dtninistration fiom Seymour Einhorri, M.D., dated May 15, 1989 and August 11, 1993. 

Dr. L’hacko, defendant’s examining neurologist, examined plaintiff on September 2 1,2006 
(delkndant’s exhibit D). He set forth in his letter to Liberty Mutual Insurance Company that Mr. Winter 
IS  a 6 1 year old gentleman who gives a history that he was the driver of a vehicle involved in a motor 
vehicle accident, and was seen at Mid Island Hospital emergency department the day after with 
complaints of’necli and back pain and pain in his head. There was a past medical history of plaintiff 
being involved in a bus accident in 1930 wherein he hurt his neck and back and from which he had some 
residual pains in the neck and back. He has a history of cancer of the colon in 1987, and he had a lymph 
node taken out of the left side of his neck with radical surgery in 2003. He has not worked since 1989 
due to i l l  l i r d t h .  

Dr (?hacko’s physical examination revealed the range of motion testing of plaintiff‘s neck to be 
3 0  degrees ( 5 0  degrees normal); extension of 40 degrees (60 degrees normal); lateral rotations 45 
degrees (8C degrees normal); lateral flexions 30 degrees (45 degrees normal) cranial nerve examination 
I1 through XI1 including fundus examination was unremarkable. Deep tendon reflexes were 2+ and 
symmetric2 1;  and straight leg raising 30 degrees bilaterally (90 degrees normal). Physical examination of 
pla!ntiff7s lumbar spine revealed flexion less than 30 degrees (60 degrees normal); lateral flexion to 
about 10-1 5 degrees (25 degrees normal) and extension was 10-15 degrees (25 degrees normal). 

Dr Chacko reviewed the reports of the MRI scans which he stated showed small broad based 
disc: 1iernia.ion at the Cb-7 level with io spinal stenosis or cord compression noted, and a small left 
paracentral disc herniation at L3-4 with mild encroachment of the left L3 nerve root and slight disc 
p,p’* icl  +ig at -2-5 a id  E5-S I .  E-Ie codd not determine if these findings were preexisting. 

Dr. C‘Ziacko stated there was no objective evidence of any neurological disability relating to the 
accident of May 5 .  2004, though he noted Mr. Winter was on disability due to multiple other problems 
since 1989 

Dr. C‘ohet-t examined Mr. Win.er on September 21, 1006. Cervical spine examination revealed a 
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ranse of niotion w i t h  flexion, extensicin and lateral bending in the 40 degree range (45 degrees normal) 
and rotational tiioiioii possible to 70 degrees (80 degrees normal). Reflexes were present, equal and 
syiimetric:,I in both upper extremities in biceps, triceps and brachioradialis. 

Examination of Mr. Winter’s thoracolumbar spine revealed a grossly restricted range of motion 
with flesio i possible to about 10 degrees (90 degrees normal), hyperextension possible to about 5 
degrees (3  1 degrees nornial), lateral bending in each direction of 5 degrees and rotational motion of 5 
degrees (3(1 degrees nonnal). 

Negative straight leg signs to 90 degrees was noted and reflexes in both knee jerks and ankle 
i-eflexcs W C I - ~  equal and symmetrical. Mr. Winter said he was unable to heelhoe walk, but had a 
satisfactor> gait with nomial dorsiflexion and plantar flexion indicating he is able to dorsiflex the foot as 
well as lift the heel from the ground without difficulty. Mr. Winter complained of numbness of the fifth 
digit i n  both hands aiid feet. 

Dr Cohens’s diagnosis was that of status post motor vehicle accident, cervical and lumbosacral 
strain, resolved. Dr. Cohen sets forth in his discussion that there are no objective findings upon physical 
examination aiid claimant demonstrates no objective evidence of disability. Dr. Cohen further states Mr. 
Winter’s subjective complaints are not corroborated by the objective examination. Dr. Cohen notes 
there are minimal degenerative changes in the cervical spine area with small herniated disc of no clinical 
signi ficanc 2 as well as degenerative changes involving the lumbosacral spine of no clinical significance. 
Dr. Cohen stated the physical examination was unremarkable other than the voluntary restriction of 
m i s e  of motion. I t  was his opinion that Mr. Winter does not have any evidence of residual disability or 
permanency related to the accident and sustained a mild soft tissue injury as a consequence of the motor 
vehicle accident. Dr. Cohen also stated there was no objective evidence of disability or permanency. 

Thc letter of‘ Dr. Einhom, M.Cl., dated May 15, 1989 ’ to the Social Security Administration 
(defendant s exhibit F), indicates Mr. Winter was seen on May 12, 1989 for complaints of low back 
p i  1. cervical spine pain, left sciatica and right knee pain, having been injured on the job. He has a 
history of a lierniated lumbar disc, anti at present, is unable to lift anything weighing about 10 lbs. He is 
limited in Iiis ability to sit for more th,m 10 minutes at a time, and then has to get up and walk around. 
He can walk oiie half block and then rnust rest. He is unable to stand in one place for more than ten to 
Iif‘tlmi minutes at a time. He was out of work since December 29, 1988 because of the low back pain. 

Dr Einhom’s letter also sets forth that Mr. Winter has a history of cervical spine pain, described 
as severe, \vhich he claims is getting worse. He sleeps with a collar at night. There is no radiating pain 
to the upper extremities. He has difficulty turning his head from side to side and experiences severe 
uccipital !:::adaches for :v!:ich he is talting pair, medication constantly. He had been a bus driver, but 
because of his neck and back problems, he was made supervisor, but had to stop working as a supervisor 
because he M as unable to stand or sit For long periods of time. 

This letter is found not to be in admissible form but is considered as not objected to by plaintiff 
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Pasf history revealed a resection in 1987 for carcinoma of the large bowel. He has symptoms of 
carpal tunnt:l syndrome. He occasionally gets vasospasms secondary to compression of the median 
nerve, has \veakncss and drops objects such as eating utensils, pen or pencil. 

Physical euamination revealed about 50% range of motion associated with spasm. Examination 
o f t  ie back revealcd 50% range of mo tion, spasm and pain with extension, positive leg signs, positive 
Patiick test and mas tender to deep palpation over the L4-5 level. Examination of both wrists revealed a 
positive Tiiiel sign and wrist flexion test. Dr. Einhorn stated that Mr. Winter had a herniated lumbar 
disc. and from an orthopedic point of view, felt Mr. Winter to be totally disabled. 

The lcttcr (of Dr. Einhorn, dated August 11, 1993 (defendant’s exhibit G)* indicates Mr. Winter 
was seen for complaints of pain in his low back, left sciatica, pain in the cervical spine and right knee. 
Thc letter fiirther indicates that since Ee does very little, the pain bothers him less than it did when he 
was last secbn in thc office. Dr. Einhorn also indicated Mr. Winter has a history of a psychiatric diagnosis 
o I’cbsessiv xompulsive and takes medication, including Xanax. He also takes Zantac for ulcer disease. 

Physical examination revealed about 30% range of motion of the neck, associated with spasm 
with pain radiating down the left lower extremity. Examination of the cervical spine revealed about 50% 
raiiige of motion associated with spasni. Mr. Winter was found to be still markedly totally disabled with 
mu1 tiple problems, including chronic cervical and lumbar disc disease with exacerbations. 

Defzndant has also submitted the transcript for the examination before trial of Mr. Winter 
(tieJ’endant’s exhibit C) wherein Mr. Winter testified he had been in an accident in 1980 when his parked 
bus was struck head on by another car The car also struck a woman and then fled the scene. He 
suslained itlJLiry to  his head, neck and back as a result of that accident. He had an MRI taken of his 
cervical spine, which he said was inconclusive or unremarkable. He was out of work for about four 
months and reccited Worker’s Compensation benefits. He wore a collar on his neck at night and a 
corset during the day when he drove. He was made supervisor at his job thereafter. 

As ;I result of the within accident, Mr. Winter testified he sustained injury to his neck and back 
and was ge tmg pain radiating down both sides of his body, extremities, hands and legs, limitation in 
ran:;e of motion, and he experienced headaches. He was being treated by his neurologist, Dr. Einhom, 
and by a chiropractor, Dr. Piesnokoski from whom he received therapy. He was also treated with 
acupunctur- to his neck and shoulders at New York Orthopedic and Rehabilitation. He was treated by 
Dr DeMoura who recommended surgery to his lower back as the alternative to living in pain. He also 
testified that he was to have surgery for an inguinal hernia, but this is not pleaded in the bill of 
par’ tciilars ds  related to this accident. 

Mr.  Winter also testified that as a result of this accident he can no longer do certain things around 
the house, such as maintenance, painting, and little things. He cannot play paddle ball any longer, and 

’ This letter is not in admissible form and it appears there is a mistake where the letter states 
“The neck revealed about 30% range of normal motion ....p ain radiated down to the left lower extremity.” 
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no longer g t x s  fishing which he used to do once a month. His wife does the house cleaning and laundry, 
and she usually does the grocery shopping with their daughter. He cannot help her carry the bags at all. 
He :laimed that sex with his wife has diminished and that they have become a little distant. When asked 
what his day usually consists of, he tes,tified he gets up, has breakfast, sits and reads the paper, opens the 
door to le[ his doss out. The remainder of the transcript has not been provided to this Court. 

I n  rwiewing all of defendant’s submissions, it is determined that defendant has not demonstrated 
priina facie entitlement to an order granting summary judgment on the issue of serious injury. Dr. 
Chacko reviewed the reports of the M’RI scans which he stated showed small broad based disc herniation 
at the C6-7 level with no spinal stenosis or cord compression noted, and a small left paracentral disc 
herniation a t  L3-4 with mild encroachment of the left L3 nerve root and slight disc bulging at L4-5 and 
1 3 - S  1 .  He co~ild not determine if these findings were preexisting. 

Dr. C‘ohens’s diagnosis was thlt of status post motor vehicle accident, cervical and lumbosacral 
strain, reso IveJ. He sets forth in his discussion that there are minimal degenerative changes noted in the 
cervical spine area with small herniated disc, which he states are of no clinical significance, as well as 
degeneratirre changes involving the lumbosacral spine of no clinical significance. He does not address 
the issue oi’the left paracentral disc herniation at L3-4 with mild encroachment of the left L3 nerve root 
and slight disc bulging at L4-5 and L5-S1. Dr. Cohen stated the physical examination was unremarkable 
other than the voluntary restriction of range of motion, yet he recorded limitations in range of motion in 
his report. It is determined that Dr. Cohen’s discussion that Mr. Winter’s limitations of motion are 
voluntary i j conclusory and unsupporded by his report. His discussion that the cervical herniated disc is 
o f  no signi ‘icance is also conclusory and unsupported by his report. This finding of voluntary limitation 
IS  I 11 contlict with the findings of Dr. Chacko who actually quantified the limitations in the range of 
motion found during physical examinition of Mr. Winter and did not opine these limitations were 
vo 1 un t ary . 

Disc herniation and limited range of motion based on objective findings may constitute evidence 
of serious ii~jury (Jaizkowsky v Smith, 294 AD2d 540; 742 NYS2d 876 [2nd Dept 20021). Defendant has 
dernonstraled the existence of a herniated cervical disc, a herniated lumbar disc and two bulging lumbar 
discs as sel forth above. Neither of defendant’s experts refute the existence of the herniated discs nor do 
thcy rule out causation relating to the accident of March 31, 2005. Based upon the factual issues raised 
i n  ihc iiioving gapers submitted by defendant in support of the instant application, it is determined that 
del’enclant ias no1 met his burden of demonstrating by admissible evidence that there are no factual 
issues conc:erning whether plaintiff has sustained a serious injury within the meaning of Insurance Law 
$ 5  102(d) c ~ r  whether the injuries were caused by the subject motor vehicle accident. 

TG prevai! OR their motiofi fer summary judgmeat dismissi~g the complaixt, the defendant was 
recluired to make a prima facie showing that plaintiff did not sustain a serious injury within the meaning of 
Insurance Law 45 102(d) (see, Toure $1 Avis Rerzta A Car Sys., 98 NY2d 345, 746 NYS2d 865, 774 NE2d 
1 1‘17; Grid@ v Eyler, 79 NY2d 955, 582 NYS2d 99-0, 591 NE 1176). Here, defendant failed to satisfy his 
buden  of cstablishjng, prima facie, thst plaintiffs did not sustain a “serious injury” within the meaning of 
Insurance Law 5 102 (d) (see, Agathe v Turt CJien Warzg, -NYS2d -, 2006 WL 2965205,2006 NY 
Slip Op 074.14 [NYAD 2 Dept Oct 17, 20061; see also, Walters v Papanastassiou, 31 AD3d 439, 819 
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U\r’!j2d 48 [Id Dept 20061). 

Since defciidants failed to establish their entitlement to judgment as a matter of law as set forth 
above, the burden has not shifted to plaintiff to establish that there are issues of fact to preclude an order 
granting sui-nniary judgment (CPLR 321 12[b]; Zuckerman v City ofNew Yo&, supra), and it is 
Linnxessar), to reach the question of whether or not plaintiff has raised a triable issue of fact (Krayrz v 
Turdfu, S3.1 NYSZd 406, NY Slip Op 03885 [2’ld Dept 20071). 

Acc~~rdiiigly, defendant’s motion for an order granting summary judgment on the issue of serious 
injiiry is deriicd. 

--7 

FINAL DISPOSITION DISPOSITION __ 
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