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MOTION BATE 

n - v -  
MOTION SEQ. NO.  

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 2, 

Cross-Motion: u Yes H N o  ' 
I 

- Replying Affidavits n 

fh' ,  JL\v 

Upon the foregoing papers, it is ordered that this motion 

DECIDED IN ACCORDANCE WlTH 7.r 

ACCOMPANYING DECISIQN/ORDER. 

1818). 

Dated: G -  1-07 
J. S. C. 

Check one: d N A L  
Check if appropriate: DO NOT POST 
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SUPREME COURT OF T H E  STATE OF NEW YORK 
NEW YORK COIJNI’Y - - PAR‘I’ 57 

In the Mallei2 o f  h e  Applicatinn of’ 
CHRISTOPHER MAIIKEVICH, 

Piltitimer. 
lndex No.: 11 1205/06 

For a Judgmcnt undcr Article 78 of 
the Civil Practice Law and R L ~ S  

D EC I S I 0 N/O R DE R 

RAYMOND KELLY, ct al., 
Kes/’otl &l1 ts. 

Present: I-ION. MARCY FIIIEDMAN 
Justice, Suprcme Courl 

I n  this Articlc 78 proceeding, petitioner Chiistopher Markevich, n rctired police officcr, 

sccks to annul ;I decision of respondent Board of Ti-ustces of the Police Pension Fund, approving 

thc r-econiiiiiend~ilioii of [tie Mcdical Board Police Pension Fund, Article I1 (“Medical Board”) 

h i t  pelitionel- bc retired with ordinary disability rctiremcnl benefils. Petitioner clairns that he is 

capable of performing f u l l  duty police work and seeks reinstatement. 

Pctitioncr servcd ;IS a policc officer. with the New York Police Deparlincnt from 1991 

unt i l  his retirement i n  April 2006. Following h e  events of Septcmber 1 I ,  2001, tic was assigncd 

to the World ‘I’raclc Center rescue, recovery and clean-up work. In January 2004, pcti tioncr 

sought help from the Police Department’s Psychological Services for anxiety and panic attacks 

and was refei-rcd to psychiatrist Dr. Stanley Hcrlz for evaluation. Dr. Hertz diagnosed petitioner 

with Major Dep-cssi ve Disorder, Anxiety Disorder arid Binge Eating Disorder, and he picscribed 

medication for petitioner. In Novembcr 2004, petitioner was evaluated hy Cecile Irvine, ;i 

psychologist from the New York City Police Depui-lment’s Psychological Evaluation Scction 

(“PES”). Ms. Il-vine noted i n  hcr written rcport dated Noveinbcr 9, 2004, that petitioner had 

reported bcing depressed Tor two years, that hc had had suicidal thoughts, and thal hc was 

.- I 
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continuing to get psychother-apcutic and psychiatric treatment. Shc found that his conclition wiis 

improving, but 1h;it he still had anxiety attacks and needed medication to maintain his ability tu 

function, and she opined thal he should not have firciirrns restored to him. Shc diagnosed him 

with Panic Disordcr and Major Dcpressive Disorder and rccommcnded that he he separated froin 

the Policc Dep;irtment clue to psychological disability. 

The Medical Board considcred the Police Chinmissioner’s application on behalf of 

pcritioncr for. ordin;iry disahili ty retirement benefits on thrcc occasions. I n  Felmiiiry 2005, the 

Medical Boai-ci 1-eviewed the report of Ms. Irvine, heard 21 presentation from petitioner’s 

psychologist, Dr. GI-egol-y Coffey, and intcrvicwcd pctitioner. The Medical Board’s report notcd 

that Dr. Coffey stated that petitioner was “functioning very well” but that he cannot perform full 

duty “[ilf full duty means carrying a gun.” Following a rcmand to consider additional cvidcnce, 

the Medical Boai-cl again met in June 2005 to consider petitioner’s status. Thc Medical Boai-cl 

again intcrvicwcd petitioner and considered a lcttcr scnt by Dr. Frank Dowling, a psychiatrist 

trcating pctitioncr. In  his letter dated June 7, 2005, Dr, Dowling stated that petitioner WBS much 

improved, was continuing in psychotherapy, and was functioning much more effectively at work. 

Hc opiricd t h a t  petitioner could safely rcturn to full  duty police work without restrictions. The 

Mcdical Board, considering that petitioncr’s treating psychotherapist had four months earlier 

recommended tha t  wc:ipons not be returned to petitioncr, and considering that pctitioncr was 

continuing t o  take mcdication and see a psychiatrist and psychotherapist, again rccnnimcnded 

ordinary disability retirement. Following anothcr remand to consider new evidcricc, the Medical 

Board met i n  December 2005 to consider the Police Commissioner’s application. At this time, 

the Medical Board interviewed pctitioner and reviewed a letter dated Novemher 4, 2005, fi-om 

Dr. Dowling and a report dated November 7, 2005, from Dr. Coffey. Dr. Dowling again stated 
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that petitioiiei- was doing well and opined that petitioner could retuin to fu l l  duty police work. 

Di.. Coffey stated t h a t  petitioner has madc rcmarkitblc progrcss and is c a p b l e  ol  pel-foriiiing his 

f u l l  duties ;IS ;I police of’ficei-, including carrying ii firearm. 

In its report dated Dcccmber 12, 2005, the Medical Board noted that pcti tioncr continues 

to scc Dr. Dowling nnd Dr-. Cofrey and to takc anti-dcprcssant mcdications and “[wlhen secn 

today, hc a p p r c d  somewhat drowsy, but was fully coopcrativc although his affect was 

coiistiicted.” Aftcr considcring the prior medical evidence and after its own cvaluation of 

petitioner, thc Mcdical Board concluded that: 

Based on thc niaterial reviewed by the Article LI Medical 
Board and the present examination, the Board rcaffirnis 
its previous decision and recommends approval of the 
Po 1 ice Co In in i s s i on er ’ s app I i cat i on for Ordi nary D i s ab i 1 i t  y 
Retirement. The final diagnosis is Depressive Disorder. 

On April 12, 2006, the Board of Trustces concurred with the Medical Board’s recommendation 

approvi n g the app 1 i ca t i on for or-di n iiry di sa b i 1 i t y ret i reinen t . 

Petitioner contcnds that respondents’ decision to retire him on ordinary disability was 

rwbitrary and cqxicious, unreasonable, and unlawful, in view of evidence that he was able to 

return to full duty work. Petitioner claims that respondents failed to considcr evidence of  his 

improvement and rcfused to have him re-cvaluatcd by PES, relying instead on the November 

2004 PES report. Petitioner argues that the reliance on the Novcrnber 2004 t-eport was arbitrary. 

I t  is well seltled thiit the Board of Trustees is hound by the Medical Board’s 

deteiminalion of disability. (SCC Matter of Borenstein v New York City Empls. Retirement Svs., 

88 NY2d  756 [1996]; Maiter of Canfora v Bd. of Trustees, 60 NY2d 347 [lc)83].) Moreovei-, 

“[o]rdinarily, ;I Medical Board’s disability determination will not be disturbed if thc 

determination is bascd on suhstiintial cvidcnce [citations omitted]. While the quantum of 
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evidence that rriccts llic ‘substantial’ threshold cannot be rcduccd to a formula, i n  disability c x e s  

the phr:ise has heen construed to require ‘some credible evidence’ [citations omittcd].” (Mattcr of 

Borenstein, 88 NY2d at 760.) Where the medical cvidcrice is contlicting, i t  is solcly within the 

provincc of the Mcdiciil Board to resolve the conflict. (u; Matter of DeNaro v New Yo]-k City 

Empls. Retiremenl SYS., 265 AD2d 215 [Is t  Dcpt 19991, Iv dcnicd 95 NY2d 769 [2000].) ‘Ihe 

courts “c;innot weigh the medical evidence or substitute their own judgment for that of the 

Mcdical Hoard.” (Matter of Santoro v Board of Trustees,217 AD2d 660 [2d Dcpt 1995 1.) 

Here, the Medical Boarcl’s determination that pcti tioncr was disabled WIS based on “some 

crcdiblc cvidcnce.” The Board considered the medical reports of pctitioncr’s treating doctors, as 

wcll as thc PES psychologist, :ind made its own examination of peritioncr. Thc Board d s o  noted 

petitioner’s nccd for ongoing trcatment, including psychotherapy sessions and mcdication with ;I 

recent increase in dosage. Under these circumstances, the court cannot find that thc Mcdical 

Board’s decision was unsupported by some credible evidencc. “Although petitioner’s 

[psychiatrist and psychologist] drew the opposite conclusion, whcrc, :is here, the medical 

cvidcncc is subjcct to conflicting interpretations, we must dcfcr to thc cxper-tise of the Medical 

Board in resolving such conflict and to thc judgment of the Board of Trustees in adopting the 

Mcdical Board’s findings.” (Mattcr of Mu1 hel-en v Board of Trustees of the Police Pension Fund, 

307 Anrld 129, 13 1 [ I ”  Dept 20031, lv  denied 100 NY2d 5 IS.) 

Accordingly, the petition is dismissed in its entirety. 

‘ h i s  constitutes the decision, order and judgmenL of the court. 

Datcd: Ncw York, New Yor-k 
lune 1, 2007 

I -  f f  

MAN, J.S.C. 
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