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S U P R E M E  rO1JI<l. OF T H E  STATE OF N E W  YORK 
C O U N T Y  OF N E W  YORK: PART 1 1  

In the Mattcr of the Application of 
Everett Laboratories. 

x ______----------------------------------------------------------------- 

INDES NO. 113095/06 

Petit i o 11 cr, 

For an Order Directing: 

Mark Lcysc, Harold Boninie and Carol ’l’otino, 

To Give Tcstimoiiy for 1 Ise in the Aclions Pending in  
tlic Supcrior C‘oui-t in New Jersey, Essex County 
entitled Ari Weitzner, M.D., individually aiid on 
behalf ol’all others similarly situated v. Everett 
Laboratories, Inc.,: ESX -L-737-05. 

JOAN A. MADDEN,  .I.: 
.Y ______-_-I---_------________________I___------------------------------- 

Petitioner Everett I,aboratorics, Tiic., (“Everett Labs”) moves Toi- an order compelling 

rcspondcnt herein Harold Bonirne (“H. Bonime”) and Mauricc Boniriic (“M.  Roiiiriie”) 

rcspondcnt in ;I rclated mattcr, to reappear for dcposilions to rcspoiirl LO I ~ L I I ~ ~ C I - O L I S  cliiestiuns 

which t h y  did not answer at their rcspcctivc depositions based 011 the objections of llieir 

attoiiiey, Pctitioncr- also moves for an order compelling payment o f a  canccllatioii li.c in 

Respondents H. Bonime and M. Boriinie opposc thc niotion to compel their i-qqxaraiice for 

continued depositions arguing that the questions in issuc arc not rcleimt and material to the 

underlyng litigation. liespondent Leyse opposes thc motion fix- cosls alleging his FdiItire 10 

appear was due to illness. 

This pi-oceeding idales to an action involving alleged unsolicited faxes, capioned &i 
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Weitzner, M.D.  Iiidividually, and on Bclialfol’ All Olhers Similarly Sitiiatcd v Everett 

Laboratories, Inc., New Jersey Superior Court, Essex Countl: Docket No. ESX-L-737-05. I n  that 

action Everett Labs obtained a commission in [he New Jerscy Superior Court to take tlic 

deposition of the non partics, 14. Boniiiic and M. Bonime. Bascd 011 tlic coiiiiiiissiori and 

pursuant to CPLR $3 102(e), Everett Labs tnoved i n  this court for a11 ordcr dirccling the 

depositions o r  respondents, including H. Bonimc, and iiioved in Westchester Couiity fcx an 

order directing the deposition of h4. Boniiiic. Tlic deposition of H .  Boninic M’X orclei-ed on 

October 1 1, 2000 by the Hon. Pliyllis Gangel-Jacob and on .Iatiiiary 3,  2007, this court signed ail 

order limiting the scope of the depositioiis to questions which wcrc niaterial and relevalit to tlic 

Ncw Jcrscy IitigatIon. As lo the deposition o f M .  Boniiiic, il was ordered by ilic Hoii. W. Llcnnis 

Donovan, of the Supreme Court Wcstcl~cster County on Septcmbct- ?(Iq 2000 (li\,erctt 

Laboratories, Inc., v Maurice Bonime Index No. 18356/2006). As M ,  Boninie’s deposition was 

ordered by Justicc Donovan the issues relating to tlic sccipt. o f  his deposition i11-c not properly 

bdoi-c this court iund will no1 hc addrcsscd. 

“‘I‘he court‘s inquiry with rcspcct to objections raiscd by persons rcqiiircd to Iestify 

pursuant to CPLR $3 102 (c) is liiiiited lo determining ( 1 )  wheiher thc witnesscs’ fundanicntal 

righls are pi-eserlwi; ( 2 )  whcthcr thc scopc of inquiry fills wi th in  ihc issucs of. tlic pciiding 

out-of-state action; and (3) whether Ihe examination is fair. (MuiILv- o/ ’Br i i / id~,s Hli/-ris, 7 8  .41)2d 

638, 639). The coui-ls ‘will not prejudgc the inaterialily or the compeleiicy of tlic cvidence in a 

case pcnding in 3iiotIiei-jiinsdiction and will afford the widest possible latiriiticl in  tlic conduct o f  

such examinations.’ (h(lllrrt7l- qj‘Roberts, 214 App Div 271, 275).” Matier of.-lvlif’(‘e 6: Cos.. 

166 AD2d 223,224 ( 1 ”  Dcpt. 1990). However, thc court retains authority to grant a protective 
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o rdc r ‘&to pi-cv cii t ~ini-eason ab1 L‘ ai1 11 o ya lice, ex pcii sc, c i i i  b an-assm e 11 t . (1 i sad vm I t age, 01- 01 h el. 

prejudice.” CPLR $3 I03(a).” Id. 

Petitioner alleges that at the deposition of 14. Bonime conductcd on January 4, 2007, thc 

attorney rcprcscntiiig him, Mr. Todd Bank (“Bank”), objected to and instrucicd 11ini not to 

answer sixty-onc qucstions on the grounds of immateriality and iiwlcvuncy. ~ 

Petitioner seeks to question 14, Bonime about background inrormation, his rclationship 

\villi Ari Weitznel- (“Wcitznei-”) complaink by Weitziicr about unsolicitcd faxcs, and certain 

lawsuits conceniing unsolicited axes in m.Iiicli H. Boninie was the plaintiffalid i i i  which Bank 

reprcscnted hiin. 

In the ordcr granting the commission, thc New Jersey Court Ii3uiid t h a t  H .  Boiiiiiic “may 

have knowledge of facts that are 1-easonably calculated to lead to discovcry of’dmissiblc 

evidence with respect to, aniong other things, the adequacy of counsel for the piitative plaintiff 

class and thc adequacy of Ari Weitzner, M.D. as a class reprcscntative” Thus. pctitioner’s 

qucstions o i . l l .  Honime relaling to 1 ~ w k g o ~ 1 1 i d  informatiol-I 31111 ~Iiosc rcIati1i2 LO 14. Honinic’s 

relalionship will1 Ari Wcitmer (“Weitzner”) arc proper. H.  Boniiiic is to respond to questions 

seeking such inforination incliiding those numbered 4, 5 ,  6, 7, 8, 14, 15 (background 

inrorniation) and those iiii~iiberecl 16, 17, IS, 19. and 22 (relatiotisliip u ill1 \\‘riwiicr). Qucs[ioiis 

relating to complaints by Wcitzncr gcncrally about unsolicI~ed fiiscs arc also piwpcr and I I .  

Bonime is to rcspond to questions 34, 60, and 6 I .  

As to questions relating to the lan’suits, i t  is iindispiitcd t h a t  Bank MX ror a time co- 

Petitioncr f~irthcr- alleges thar Bank failed to respond to a letter dated February 13, 2007 1 

in which petitioner requested Iic cxplain h e  basis of his objections. 
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couliscl r‘or tlic plaintirrin the New Jersey action, and that he represented H .  I3oiiinic in six 

lawsujls based on unsolicited i‘axcs. Petitioner alleges that the fcc ~ ~ i - r ~ i ~ c i i i c i i ~ s  b z ( w x n  Bank 

and 1-1. Boiiinie are relevant and material to thc New Jersey action 17ccaLisc Barili had 

arrangements with his various clients as to “the sharing of procccds” which lmir  011 M’cilmcr’s 

an-angernents with Bank i n  tlie New Jersey action. According to pciiiioner, t h c ‘ x  aii-;lii~t‘iii(;iits 

are relevant and niatcrial to the issue of whether Wcitzner is an adcqilatc class rcpresei1iatii.e in 

tlic New Jei-sey action. To the cxteiit ascertainable from thc siibniissions, including those in the 

connection wilh thc Lindcr-lying motion foi- the coniiiiission in Ne\\, .lcrscy, pcririoner’s basis for 

the concliisioii that Bank had an agreenient with clients for “thc sharing of proceeds” is based on 

sections of the deposition testiiiioiiy or  Weilzner in which lie stated that he I c : ~ I - I ~ c ‘ ~  of Bank from 

M. Boninic who he described as ;i friend froni childhood. Spccilically, Weit;liicr tcstilicd that V .  

Boiiinic told him he received $10,000.00 li-om the action i n  which Bank reprcsciircd him and th;it 

he tliouglit this was fifty percciit of tlie proceeds. 

In his ;Iffilniatioli in  opposition, Hank states that the aciion to which \\cir/nt.r \i as 

referring, was oiic i n  which he represented 11. Honime, no1 M.  Honime; that 1110 rcstilis ofrhc 

litigation included iiijiriiclive relief for abscnt class members, and a settlemciit oT$l 1,000 of 

which “H. Bonimc rcccivcd his ru1l statutory da~iiases of $3.000’’ and Hank rccCi\.cd aiiomcy’s 

fees ofS8,C)OO. Rank also states that his Icc arrangemcnt i n  the New .Icrscy ac(Ioti is “no lioiigcr in  

force” due to tlic dciiial orhis pro hac vicc application to thc New Jersey COLII- I .  Thus. Bank 

argues, his fee an-angenient is ti0 loliger I-elevant and material to tlic N e w  Jei-sc!. action. 

_. 
.4s to Hank’s aiyii ient [ h a t  his fee arranyemeiit is “iio loliycr in  1‘01-cc. 11ic c‘oriiniisjioii 

was issued subseqtient to the dcriial O F  his pro hac vice application, ;IS is cvidcnr from thc pai-tics’ 
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referenccs in tlicir lcttcr briers in  the New Jersey action to the denial of Bank’s application and to 

tlic I-clated Cact t l ia l  Bank was 110 longcr to act as co-counsel i n  that x t i o n .  l’hiis, n.licn thc 

comnission W;FS signed, thc New Jcrscy Court was aware that whalcver the nalurr  ol‘H:ink’s fcc 

arrangement with Weitzner, presumably it  was no longer in  effect. 

Furthemiore, as indicated above, the Ncw .lersey C O L I ~ I ’ S  odor  M’;IS lxiscil in part on 

allegations that H .  Boniinc possessed infoiiation relcvant to Weitzner’s adccliiacy as ;I class 

representativc . Wliilc this court may properly dctcmine whether the scopc ortlie inqui iy  at t hc  

deposition kills \vithin the issucs pcndiiig in the New Jersey litigation, i t  may iiot prejildge [he 

materiality and compelcncy oi’the eviclence. Matter of Ayli f’Te & (’os., supra. Rased on tlie 

foregoing, as tlic New Jersey court has defined onc of tlie issues as the adeqiiacy of Wcitziicr as a 

class representative, and has detennined lhal H. Bol-iinie may have knowlcdgc irclirting LO this 

issuc based 011 allegations that Bank rcprcseiited him i n  six siinilar 1ypes of‘ actions and based (311 

allcgations regarding Bank’s fcc arrangements, if cannot be said tha l  petitioner’s questioning 

ahout tlic lawsuits and fee arrangeniciits is outside the ambit ~(‘issiics pcndiiig i t )  the NCM’ Jur-scy 

action. l’hcrcf‘orc, I I .  Ronimt.  is to respond to qucslions related to  tlic six aclioiis including his 

fee arrangcmcnts, and specifically to questioiis 23 through 3 1 ,  atid questions 30 through 59. 

As to Evcrctt’s application for an  order compelling payiiieiit or the % 123 cancellation fcc 

in connection \\.it11 respondcnt Lcyse’s hilure to appear at the March 15, 2007. i (  must bc nvtcd 

that Evcrctt had to make a motion to hold Leyse in contempt tbr fiiiliiig lo appcnr at a preL-iously 

scheduled deposition and the March 15‘” dale \\‘as sct as a resiilt ofttic motion. I t  niiist also he 

notcd that n-hilc in his aftimxilion Bank allescs Lcyse f i i i l d  10 >i/>l)cill- clue lo illncss. L t p c  liiils 

to submit an :iffidwit atlcstins to this, ITowever, as Bank allcyt‘s t h a t  at 1 1  am Iic notified a 

5 

[* 6 ]



. . .  - 

Michael Haratz (“Haratz”) of Evcrctt’s attorney’s office regai-ding Leyse’s r in availability for the 

2 piii dcpositioii, not at tlie last miniite as claimed by Everett, h c  lhilurc of Evci-utt I O  submil an 

affidavit from Haratz must be coiisidered. Under these circumstanccs, the S 123 canccllarion fcc 

should be split between Leyse and Everett. 

Accoi-dingly, i t  is 

ORDEIIED that witliiii 14 days of servicc of a copy ol‘this ui-der w i ~ l i  nolice of cnlry H. 

Boiiiiiie is to appear for a deposition to be questioned in  accoi-daiice with this decision and order-; 

and it is fiirthcr 

ORDERED that witliiri 14 days of service of a copy ofthis order wit11 i i o t i ce  of enhy, 

Mark Leyse is to pay the law liim ofOrloff, Lowenbacli, Stifclman & Siege], P.A. the sLiiii of 

$62.50. 

Dated JUIIC 1 ,  2(107 
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