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SUPREME COlJRT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 54 

hi the Matter of thc Application 01 
ANITA VAZQUEZ, 

X ----_---__________--------------------------------------------------- 

Petitioner, Index No.: 113892/06 

This is a special proceeding pursuant to Article 78, brought by order to show cause. 

Petitioner Anita Vazqucz was a tenant at the Robert Fulton Houses (“RFH”), in New York City, 

a public housing developmciit of rcspondent New York City Housiiig Authority (“NYCHA”). 

She now sccks to annul a determination of respondent NYCHA, which terminated her tenancy at 

RFH. Respondent NYCHA has answered and opposcs the petition. 

I. Factuul Background 

According to the petition, Ms. Vazquez was a tenant of tlic RFH, a NYCHA 

development. Her tenancy was terminated when NYCHA found out that Ms.  Vazqucz had stolen 

certain monies from an elderly woman, also a NYCI-L4 tenant though not at RFH. Specifically, 

Ms. Vazqucz pleaded guilty lo the crime of grand larcciiy in the third degree, a class D felony, on 

January 25, 2006. As part of hcr plea, Ms. Vazquez adiiiittcd that she stole $8,501.50 rrom the 

clderly woniaii and agreed to make restitution within six months in order to avoid jail time. Plea 
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of Guilty ?’raiisciipt, People v. Anitn Vnzqzitlz, hid. No. 7096-04. 

Under Iicr lease, Ms. Vazquez was obligatcd to “not engage i n .  . . [alny activity, on or off 

the Lease Premises or the Development, that results in a felony conviction.” Lease, para. 12 (r) 

(iii). ‘The 1,ease also rcquired that tenants piiy rent on tiinc and that any material violations ofthe 

lease could result in its tennination. Addilionally, NYCHA’s “Tennination o r  Tenancy 

Procedures” provide thal “non-desirability” i s  a groui~d lor terminating a tenancy. “Now 

desirability” is def-iiiect as, iriter alia: 

conduct or bchavior of the tenant . . . which constitutes: . . . conduct on or in the vicinity 
of tlic Authority prcmises which is in the nature of a SCX or morals offense [or] a source 
o r  danger to the peaceful occupation of other tenants. 

Delinquent rent payments also serve as a ground for tennination. 

According lo NYCHA, “as of November 2003, Petitioner had no1 paid renl on time for a 

single month from November 2002 through September 2003, and had failed to pay her rent for 

October 2003.” As per its proccdures, after attempting to contact petitioner, who failed to 

respond, NYCHA charged hcr with “cluonic rent delinquency” and scheduled a February 4, 2005 

hearing. Ms. Vazquez did not appear, and the hearing officer terminated hcr tcnancy. 

Thereafter, in April 2004, Ms. Vazquez applied to open her default, and NYCHA began 

the process of scheduling a new hearing. Meantimc, RFI-I inanagement learncd of Ms. 

Vazqucz’s crimiiial charge from a newspaper article, which indicated that Ms. Vazqucz had 

stolen Inoiicy Crom the bark account of a 74-ycar old woman. In a Scptcmber 13, 2004 letter, 

NYCHA iiilobnned Ms. Vazquez “that tcmiination of [her] lcase is being considered because of 

Nondcsirability,” arid offered her a chance to discuss the matter with the Housing Manager 
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Independently, Ms. Vazquez contacted the Housing Manager to discuss her September 2004 rent, 

which was late. At that time, the Housing Manager asked about the criminal matter and plaintiff 

claimed innocence. ‘llie Housing Manager then inlbrmed Ms. VaLqueL that she was going to 

rccoiiimend that the prc-cxisting termination-of-lenancy proceeding be amcnded to include [he 

iiondcsirability chargc and that she “can bring an att[orne]y to thc licariiig.” 

A licaring was held bcforc hearing ollicer Joan Pannell on January 20, 2005. A1 lhat time 

tlic hcaring officer advised petitioner of her right to obtain counsel and Ms. Vazquez answcrcd 

“ycs” when askcd if she would “proceed to represcnt [hcr]self.” Alter petitioner and NYCHA 

gave some testimony and introduced some evidence, the hcaring was adjourned to allow 

petitioner to “straightcn O L ~  her public assistance and for NYCHA to get more infoonnation on 

the criminal charges. On March 16,2005, the hearing resumed and the hearing officer asked Ms. 

Vazqucz about the criminal allegations against hcr. Ms. Vazquez denied any wrongdoing, 

claiming that she “didn’t steal [the elderly woman’s] money.” The hearing officer then 

adjourned thc hearing again, to allow for the criminal proceeding to wrap up. On April 18, 2006, 

the third hearing date, thc hearing officer acknowledged that the parties had convened on March 

2 1, 2006 but noted that no recording had been madc “bccause all [they] did was adjourn the 

matter, bccaitse [petitioner] said her attorney. . . who is Legal Aid, or Legal Services . . . was 

then on vacation.” That attorney, Mr. Lu, was contacted by NYCHA’s attorney by telephone arid 

was given notice ol- the March 21 hearing date. Howcvcr, Mr. Lu did not respond to thc plionc 

call and did not appear at the March 2 1 hearing. On that date, Ms. Vazqucz statcd that she had 

no1 heard from Mr. Lu. In response, the hearing officer determined that there was “no reason to 
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suppose [Mr. Lu was] taking [petitioner’s] casc thcn, sincc he hasn’t been in contact” and then 

procccded with tlic licaring. Ms. Vazquez did not object. 

In its decision dated May 3 1, 2006 (the “NYCHA Decision”), Joan Pannell, the Heaniig 

OIXcer, found that “in stealing money from the bank account of a vulnerable older person, 

Tenant [Vazqucz] acted with malice aforethought and evinced patciit non-desirability.” 

Thereafter, on June 29, 2006, Ms. Vazquez was scrved by NYCHA with a “30 Day Noticc to 

Vacatc” based on thc NYCHA Decision, and 011 June 2 1, 2006 she received a “Determination of 

Status for Continued Occupancy,” which found that she was “ineligible for continued occupancy 

on the grounds of Non-Desirability, Breach of Rules and Regulations, Violation of 7(d), 6(b) and 

6(c) of [licr] Authority Rcsident Lcase Agreement, [and] Chronic Delinquency in the Paynient of 

Rent[.]" 

Ms. Vazquez claims that the NYCHA Decision should bc annullcd since it was not 

reasonably based; grossly disproportionate to her offense, viz., grand larccny in  thc third dcgrcc; 

and rendered despite petitioner’s unfulfilled request for “an adjournment in order to obtain 

counsel” at the underlying NYCHA hearing--a request that she claiiiis was denied in a 

“cleliberatc” attempt to hinder hcr rights. Ms. Vazquez has not offered any further [acts to 

support that claim. Further, Ms. Vazqucz claims that the criniiiial acts “occurred olT the 

respondent’s housing premise.” 

11. Coizclusions of Law 

Article 78 provides that: 

Tlic only questioiis that may be raised in a procccding under [it] are . . . whether the body 
or officer proceeded, is proceeding or is about to proceed without or in cxcess of 
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jurisdiction; o r .  . . whether a detennination was made in violation of lawful procedure, 
was affected by an error of law or was arbitrary and capricious or an abuse of discretion, 
including abuse of discretion as to the measure or mode of penalty or discipline 
imposed[. I 

CPLK 7803 (2), (4). The court’s rcvicw of an administrative decision is limited to an assessment 

of whctlier it is arbitraiy and capricious- “whether there is a rational basis for thc administrative 

detcmiination without disturbing underlying factual deterniinatioiis[, 1” ITc+ztz v. Rrowiz, 80 

N.Y.2d 998, 1001 (1992). An action i s  arbitrary where it has no sound basis in reason and is 

taken without regard to the facts. Id. Oiily the evidence and arguments raised before the agency 

at the timc of the administrative dctcrniinatioii will be considered. HLVAssocs. v. Aponte, 223 

A.D.2d 362, 363 (1st Dept. 1996). 

Initially, petitioner’s argument that the hearing officer “relied largely on an unrecorded 

hearing in which petitioner was unrepresented by an attorney despite her pray for counsel,” is 

refuted by the documentary evidence subrnittcd by respondent. To the contrary, the hearing 

transcript reflccts that petitioner originally opted to proceed without counsel. Then, when the 

matter was later adjourned to allow her to obtain counsel, slic did not obtain counsel arid the 

hearing proceeded. Moreover, thc one, unrecorded hearing date nicrcly involved an 

adjournment. TIILK, the court necd iiot address this conclusory argumciit, which is wholly 

contradicted by the evidencc. 

Addressing petitioner’s argument that the N Y C H A  dcterniination was arbitrary and 

capricious, the court finds that contention to be similarly without merit. “[Rlespect and weight 

are to be accorded the detcnniiiation made by the agency charged with responsibility for fixing 

the penalty or discipline bccausc of  the special capability, competence and experience of that 
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agency and in  consequence of the confidence in it iinplicit in the legislative grant o f  authority and 

responsibility to it.” AlisLfv. N y q u i s t ,  37 N.Y.2d 182, 184 (1975). 

Here, pursuant to her lease with NYCHA, pctitioner was prohibited [roin engaging in 

activity-on or d f  the W H  premises-that rcsultcd in a felony conviction. S‘EE McFarlnnE v. 

N.  Y. City Hous Auth., 9 A.D.3d 289, 291 (1 st Dept. 2004) (finding lhal lease, as well as 

N Y  CHA’s Managemen1 Manual, “formed a contract between the tenant and (he [Housing] 

Authority”). As she admitted in her guilty plea, Ms. Vazquez did engage in such prohibited 

behavior and the hearing officer considered petitioner’s behavior/guilty plea i i i  tlic crimiiial 

action against her when rciidering the underlying determination. (y Gmayt.s v, DzStusin, 166 

A.D.2d 261, 262-263 (1 st Dept. 1990) (“criminal conviction, whether by plea or after trial, is 

conclusivc proof of its underlying facts in a subsequent civil action and collaterally estops a party 

from rclitigating the issuc”). These [acts present a rational basis upon which the hearing officer 

may have rendered her determination. Further, considcring Ms. Vazquez’s conviction, the 

tcrmination of lier lcase does not “shock tlie judicial conscience.” See Featherslone I). Franco, 

95 N.Y.2d 550, 554 (2000) (sanction by administrative agency “must be upheld unless it shocks 

the judicial conscience and, therefore, constitutes an abusc of discretion as a matter of law”). 

Although, at oral argument, the parties assured thc court that they were not arguing that 

the underlying determination was not supported by substantial evidence, their papers bclic tlicse 

statemcnts. hideed, thc briefs of both petitioncr and respondent contain extciisivc argumcnts 

directcd to the issue of substantial evidence. Tlicrcfore, the court traiisfcrs this matter to the 

hppcllate Division, First Deparlrnent, for further proceedings. See Hammer/ v. Muvis, 41 

A.D.2d 724 (1st Dept. 1973) citing CPLR 7804(g), ~ $ 1  34 N.Y.2d 579 (1 974). Accordingly, i t  is 
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ORDERED that thc application by petitioner seeking to vacate and annul a clctermination 

by respondent is I-cspecthlly tratisfcwcd to the Appellatc Division, First Deparlnient, for 

disposition, pursuant lo CPLR 7804(g); and i t  is further 

ORDERED that the Clerk is directed to transfer the file to the Appellate Division, First 

Department, upon scrvice of a copy of this order with notice of entry. 

ENTER: 

Date: May 29, 2007 
New York, New York 
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