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SUP EME COURT OF THE STATE OF NEW YORK - NEW YORK 
COU TY 
PRE ENT:HON. JOAN A. MADDEN PART 11 k Justice 

GEOR E PAVIA and ANTONIO PAVIA, i” INDEX NO. 11 24625/02 
MOTION DATE: 

Plalntlffs, MOTION SEQ. NO.: 031 
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COURI AND MARLENE COURI, 

I 
I 

Defendants. 

wing papers, numbered 1 to were read on thls motion to. 

pAPFR$ NUMBERED 

Motlon/ Order to Show Cause - Affldavits - Exhlblts I 
Replyin1 Affidavits 

Cros -Motion: [ x ]  Yes [ ] NO - s  
befendant James Couri (“ J. Couri”), who is pro se, moves, by order to show cause, to (1) 

his health issues, and until he is granted certain discovery, (2) dismiss certain 

him, and (3) have the court so-order certain subpoenas (motion seq. no. 

the motion and cross move to rescind the temporary abatement of rent 

hese actions arise out of a landlord tenant dispute. Defendants, J. Couri and his wife, 

by this court 
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Couri (“M. Couri”) ( together “the Couris”) live at 18 East 73‘d Street, New Yor-k, NY 

ilding”) in Apartment 3B (“the Apartment”) pursuant to two- year lease dated September 

, between J. Couri, as tenant, and plaintiff George Pnviiz (“Pavia”), as landlord. At the 

he commencement of this action, the lease had been renewed for one two-year term and 

in October 14, 2000. J. Couri is proceeding pro se,’ while his wife has an attorney, Jon 

)bins, Esq. of McLaughlin & Stern, U P .  

Pavia and his wife, defendant Antonia Pavia (“the Pavias”) own the Buildieg, and reside 

do their adult children, Julian Pavia and Phillipa Pavia. The Building is a brownstone 

era1 small apartments leased to non-family members. The Pavias maintain that J. Couri 

harass them after they refused to sell him the Building, and that he harassed other 

md is a nuisance. 

. Couri counters that the Pavias began to harass him after he brought a proceeding before 

York Slate Division of Housing and Community Renewal (“DHCR”), that he is entitled 

abatement, and that Pavia has maliciously prosecuted him by having him mested on 

charges. The DHCR proceeding, which was initiated by Couri in July 2000, resulted in 

in which the DHCR (i) found that the building was subject to the rent stabilization, (ii) 

:gally regulated rcnt for the Apartment at $1,820, (iii) granted J. Couri $3,716.62 aS rent 

rge and excess security, and (iv) directed Pavia to offer J. Couri a rent stabilized lease. 

n 2002, the Pavias commenced a lawsuit against the Couris and have the following 

ig three claims in the action filed under Index No. 124625/02: (1) an ejectment claim 

1 allegations that J. Couri’s conduct constituted a nuisance as set forth in the notice of 

.ion served on J. Couri on July 16,2003, which purported to end his tenancy on August 7, 

:) a claim for damages resulting from water leak when J. Couri denied them access to the 

Although he is pro $e, J. Coslri has extensive litigation experience reprcsenting himself 
been involved in multiple law suits. His experience is evident from the manner in which 
onducted this litigation, including the numerous motions he has made in these actions. 
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:nt, and (3) a claim seeking a set of keys to the Apartment (hereinafter “the 2002 

Couri assertcd counterclaims for, inter alia, fraud in the inducement in connection with 

The following is a list of motions made by the parties in the 2002 action: (1) motion seq. 
Pavias’ motion to compel access to Couri’s apartment to repair leak; (2) motion seq. no. 
uri’s motion to direct that certain repairs be made, to restrain the Pavias from interfering 
tenancy, and to direct a mental examination and Pavias’ cross motion for a protective 
I) motion seq. no. 003-Pavias’ motion for a protective order, (4) motion seq. no. 004- 
motion for sanctions, ( 5 )  motion seq, no. 005-Couri’s motion to dismiss the complaint, 
on seq. no. 006- motion to con$olidate, (7) motion seq. no. 007-Pavias’ motion to amend 
nt and Couri’s cross motion seeking discovery and disqualification of Pavias’ counsel, 
on seq. no. 008-Couri’s motion to reargue court’s denial of motion seq. no. 002, (9) 
;eq. no. 009-Couri’s motion for summary judgment dismissing the complaint, (10) 
;eq. no. 010-Pavias’ motion for use and occupancy and related relief and Couri’s cross 
iirecting the Pavias to comply with DHCR’s order and related relief, (1 1) motion seq. no. 
ui’s rcquest that the court reduce the amount of rent, (12) motion scq. no. 012-Couri’s 
Car a reduction of the rent and a stay of the court’s order requiring him to pay use and 
cy, (13) motion seq. no. 013-Couri’s request to reduce rents based on DHCR order and 
collection of use and occupancy, (14) motion seq. no. 014-Couri’s request for discovery 
iction of rent, (15) motion seq, no. 015-Pavias’ request for a judgment of ejectment based 
i’s failure to pay use and occupancy, (16) motion seq. no. 016-Pavias’ motion to reargue 
pect to its request for a judgment of ejectment based on Couri’s failure to pay use and 
,cy; (17) motion seq. no. 017-Pavias’ motion for contempt, Couri’s cross motion for 
relief including directing the Pavias to make certain repairs and directing that use and 
I C Y  be place into Robbins’ escrow account;(l8) motion seq, no. 018-Couri’s request to 
ivias’ jury demand; (19) motion seq. no. 019- Pavias’ motion to modify courl order to 
luri pay use and occupancy directly to them, Couri’s cross motion lo s h y  proceeding 
1 his health and to have the court recuse itself; (20) motion seq. no. 020- Pavias’ motion 
rdcr directing Marlene Couri to pay use and occupancy, Couri’s cross-motion for a stay 
iyment of use and occupancy and for the court to recuse itself; (21) motion seq. no. 021- 
motion to strike Couri’s answer and to adjudge Couri in contempt for failure to pay use 
upancy; (22) motion seq. no. 022- Couri’s motion to renew and reargue and to stay prior 
irecting the payment of use and occupancy; (23) motion seq. no. 023-Pavias’ motion to 
ouri’s answer and to eject defendants based on the failure to pay use and occupancy; (24) 
seq. no. 024-Pavias’ motion to advance the date motion seq. no. 023; (25) motion seq. no. 
uri’s motion for various relief, including resolving all issues regarding the greenhouse in 
nce with a determination of the Environmental Control Board and clarifying and 
ng the rent stabilized lease; (26) motion seq. no. 026-Pavias’ motion for an order 
ning that the rent stabilized lease and riders tendered to Couri conform with the court’s 
27) motion scq. no. 027-Pavias’ motion for an order dismissing Couri’s claims for 
:tive eviction andor breach of warranty and fraud and restoring the use and ~ccupancy 
Couri; (28) motion seq. no. 028-Pavias’ motion to strike Couri’s answer, to award a 
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of the apartment and fraud and “cover-ups” regarding alleged violations of the Couris’ 

and interfcrence with quiet enjoyment of the apartment. Note of issue was filed in the 

ion on August 11,2004. 

. Couri commenced two lawsuits against the Pavias and others under Index Nos. 

33 (“the 2003 a ~ t i o n ” ) ~  and 106226104 (“the 2004 a~t ion”)~.  In addition to the Pavias, in 

action, J. Couri sued Pavias’ attorneys5, and in the 2004 action J. Couri sued the Pavias’ 

Idren, Julian Pavia and Phillipa Pavia and 18 East 73’d Street COT. and 18 East 73rd 

it of ejectment and enter a money judgment against Couri for unpaid use nnd occupancy; 
;ion seq. no.029-Pavias’ motion to sever Couri’s claims for constructive eviction and 
f warranty; (30) Pavias’ motion For a pre-trial hearing to determine the extent to which 
i s  may submit certain evidence of violations regarding the greenhouse during trial, 
cross motion to stay the proceedings, to dismiss certain claims asserted against him, and 
.he court so-order certain subpoenas. 

The 2003 action was originally assigned to Justice Alice Scblesinger, who decided 
;eq. nos. 001 and 002, seeking consolidation and joint trial. In motion seq. no. 003, the 
movcd to dismiss certain of Couri’s causes of action, and Couri cross moved to 
Fy Pavias’ counsel and to dismiss Pavias’ counterclaims. In motion seq. 004, Couri 
or summary judgment in his favor against 18 East 73d Street Corp., compelling 
nce with certain discovery demands, and granting recusal and disqualification of this 
1 motion seq. No. 05, Couri sought to hold defendants in contempt for failing to answer 
pestions at a deposition. In motion seq. no. 06, Couri moved to compel the continued 
Pavia, strike Pavia’s answer and preclude the introduction of evidence not previously 
d regarding the greenhouse and on other matters. 

In thc 2004 action, the Pavias’ moved to dismiss the complaint, to enjoin Couri from 
icing any further actions and to consolidate the 2003 and 2004 actions, and Couri cross 
or  sanctions and various other relief (motion seq. no. 001). 

‘By decision and order dated February 8,2005, the court dismissed third, fourth and fifth 
if action in the 2003 action, which effectively dismissed all claims against Pavias’ 
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discovqky. On May 14,2004, J. Couri filed note of issue in the 2003 action, which this court 

consoli t i  ated with the 2004 action under Index No. 101709/03. The court also dismissed J. 

Couri’s’counterclaims in the 2002 action, including those for fraud in connection with the lease 

and int rfercnce with quiet enjoyment, as duplicative of the claims in the 2003 action. 9 

7 

I J. Couri has the following three remaining claims in the actions consolidated under 

Index 4 0. 101709/03 : (1) harassment by the Pavias and interference with quiet enjoyment OP the 

Apart k,t, and claims relating to a glass enclosed area referred to as a greenhouse, covered 

terrace nd atrium (hereinafter “the greenhouse/tei~ace”)~ which is part of the Apartment, and 

which b e alleges is illcgal and entitles him to an abatement, (2) fraud in the inducement in 

connec 1 ion with the lease of the Apartment and fraud and “cover-ups” regarding alleged 

vjolatio s of the Couris’ tenancy, and (3) malicious prosecution related to the criminal complaint 

that Pa ia filed against J. Couri, and his arrest based on such complaint, 1 
bfter a hearing was held in connection with violations issued by the Department of 

Buildinks (“DO,”) regarding the greenhouseherrace, by decision and order dated March 8,2006, 

determined that if Couri proved at trial that he was entitled to an abatement based on 

nhouse/terrace, at bcst, it would constitute a partial abatement. This court then directed 

the issue was resolved at trial, that J. Couri pay use and occupancy due and owing since 

November 2002, less an abatement for certain periods based on violations issued by the DOB. 

The or er conditioned J .  Couri’s payment of use and occupancy to the Pavias on Pavias’ 1 
%he structure was originally considered under the Department of Building’s (“DOB’s”) 

rules and regulations applicable to a greenhouse. However, as indicated below, in its 
determibations of April 4,2006 and September 18,2006, the DOB considered the structure under 
rules add regulations applicable to a covered terrace. 
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1. Couri had been provided with a rent stabilized lease. The Pavias submitted such 

.t it was only after the Pavias sought to evict the Couris for failure to comply with the 

larch 8,2006 order, that J. Couri paid past and future use and occupancy. 

for a Stav Based on J. Cnuri’s Health Issues 

, Couri moves to stay the trial of these actions, which was scheduled to begin on January 

, asserting that his health issues prevent him from proceeding. In support of the motion , 

relies on the affirmations from three treating physicians, Moshe Rubin, M.D., Jcffrey W. 

J.D., and Paulo A. Paciucci, M.D. 

Lt the outset, the court notes that the trial of these actions has already been adjourned 

1s timcs based on J. Couri’s health issues. The trial was adjourned in the spring of 2005 

Couri’s medical issues. On August 15,2005, the trial commenced and after jury 

L, Couri complained that he was having chest pains, and as delineated in this court’s 

iecision and order dated August 26,2005, due to his complaint, the trial was adjourned 

mber 6 when a mistrial was de~lared .~  Similarly, when the court attempted to hold a 

The following is part of a prior decision dated August 26,2005, detailing thc incident 
id and J. Couri’s submissions in connection with his medicnl issues in 2005. 

ifter the jury was selected, due to Couri’s complaints of chest pain, the trial was 
:d so Couri could seek medical evaluation. On the following day, August 16,2005, as 
id waived the patient/physician privilege, Dr. Weintraub, Couri’s treating cardiologist, 
1 the record that in his opinion, it was unlikely that Couri had a heart attack, and that 
juri was admitted to the hospital overnight, he was being discharged in about one hour, 
Couri should be able to continue with the trial within 24 to 48 hours. Dr. Weintrnub 
ere was less than a 10% and probably less than 5% Ghance that CouTi’s complaints of 
in were cardiac. 
lr,  Weintraub’s statements also indicatcd that he based his opinion on the results of 
)es of tests administered to Couri: (1) an EKG which was unchanged since 2003; (2) an 
isty which indicatcd nothing different Prom the one in 1997; and (3) blood tests -one 
CPT test which indicated that Couri results were slightly high, but since his results were 
y slightly high, Dr. Weintraub said the result was of questionable diagnostic value; and a 
blood test for which the results had not yct been received. Dr. Weintraub further stated 
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:d as early as 1997. A 1997 letter from Dr. Benjamin Lewis states that Couri was 
to surgery for the condition and committed to medical therapy. A May 14,2003 “TO 

t May Concern” letter from Dr. Weintraub indicates he has been undcr his care since 
is multi-vessel coronary artery disease, and advises that he avoid exposure to emotionally 
situations. 

2ouri further submits the following(1) the August 15,2005 angiogram report, (2) PET 
IRDIAL viability report of 8/1/01 with impressions, and (3) a 1999 CAT SCAN of chcst 
16 coronary artery calcification. 
:ouri submits random and unexplained documents regarding his medical condition and 
It. Couri argues in his papers and on the record on August 23, that he had a mild heart 
n August 15, and that he has unstable angina. However, what can be gleaned from the 
and from Dr. Weintraub’s statements is that Couri has multiple blockages in his 
y arteries. In 1997 surgery was considered, and Couri chose medical therapy. The 2001 
1 the 1999 CAT SCAN were apparently performed in connection with these blockages. 
spect to Couri’s complaints on August 15* of chest pains, Dr. Weintraub stated that the 
lf the angiogr,m which was performed showed that his heart condition was not 
mtly different than it was in 1997. As for Couri’s complaints of chest pains on August 
5, as Couri signed himself out of the hospital against medical advice and submits no 
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contempt hearing on August 23,2005, regarding J. Couri’s failure to deposit moneys for past and 

. future &e and occupancy with the Clerk of the Court, J. Couri complained of chest pains, and the 

hearing was adjourned.8 The trial was adjourned to October 5,2005, and then to Decembcr 2005 

from the hospital other than the relcase and discharge form, there is no medical 
as to his condition. Nor does the disclosure form from the ambulancc provide any 
as it rclates to privacy practices, and the handwritten notations are without any 

foundation. 

evaluat on and has anginal symptoms are general and lack any specificity regarding any 
examination, diagnostic tests, or other basis for his conclusions. The letter does not even 
i n d i c d  when Dr. Josiah first saw Couri or whether he, in fact, examined or performed any tests 
or exndined any of Couri’s medical records. Thus, this letter is insufficient to demonstrate 
whethe1 Co~r i ’s  medical condition prevents him from continuing with the trial on September 6th. 

Thus, at this time, Couri has failed to present compctent medical evidence explaining or 
cvaluat ng his current medical condition. Without competent medical evidence, the court cannot 
evaluat the significance of Couri’s complaints regarding his medical condition and make a 

.As to Dr. Josiah’s letter of August 19, 2005, his statements that Couri is undergoing 

f 

i 
tat ion as to whether the trial should go forward on September 6th. However, the court 

uate any competent prooi on Couri’s medical condition when, and if, it is presented. 

The contempt hearing, as noted above, was to be held after the trial. However, in light of 
thc adj urnment of the trial to September 6th, and Dr. Weintraub’s statement that Couri could 
go fo ard in 24 to 48 hours, the contempt hearing in conjunction was adjourned for a week, to 
Tuesda , August 23. On that date, argument was also scheduled in connection with Pavias’ order 

occupabcy to the Pavias. 
puring argument on August 23, Couri submitted, and the court accepted a letter from a 

Dr. Jofah addressed “To Whom It May Concern,”dated August 19,2005 indicating that Couri 
was un ergoing evaluation for acute coronary syndrome, has anginal symptoms and should limit 
stressf 1 activities that trigger these symptoms. He also resubmitted the angiogram report from 
August 15,2005, and excerpts from an unidentified source describing angina. During the 

called. While waiting for an ambulance, Couri left the courtroom and on his return in€omed the 
court t at he had taken a pill, which he identified as nitroglycerin. The ambulance arrived and 
took C uri to the hospital. The matter was adjourned to Wednesday, August 24 at 2:OO pm, and 
thc cou t informed Couri that, if he was unable to personally appear, he could appear by 
telcpho e confcrence or by a representative. L ouri did not appear in person on thc August 24, nor by telephone, nor by a 
represehtative. Instead, Couri hand wrote a letter to the court stating that on August 23 he went 
to NYL/ hospital and the cardiologist who saw him advised him that an angiogram should be 

to sho i cause lo modify the court’s February 9,2005 order to direct the payment of use and 

procee 1 ing, Couri complained of chest pains and based on this complaint, an ambulance was 
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appeareb for January 19’ hearing. 
I 

~ ~~ ~ 

perfoled,  which procedure he declined. He signed a release and discharge form as to the 
hospita and its physicians and signed himself out against medical advice. In his letter, Couri 
indicatyd that he is seeking other opinions, and is scheduled to undergo further tests. In addition I 

and discharge form, Couri submitted a type-written form entitled Pre-Hospital Care 
information disclosure) apparently from the ambulance technicians, and a 
handwritten notes that does not identify its author, and are written on plain white 

any headmg or other identifying information. 
n August 24, the Pavias movcd to hold Couri in default on the contempt hearing for 
provide competent medical evidence that his medical condition prevented him from 
on that day as directed by thc court. Pavias’ attorney based his request on the grounds 
August 16 telephone conference, the court directed Couri to provide competent 

evidenc regarding his condition. The Pavias also argued, based on Dr. Weintraub’s medical 
stateme ts, that Couri did not suffer a heart attack, and that stent which was inserted on August 
15 was ased on Couri’s conditiorl, Le. blocked arteries, diagnosed back in 1997. The Pavicls E 

gued that since Dr. Weintraub had indicated on August 16 that Couri could resume the 
24-48 hours, there was no medical reason that Couri could not go forward with the 

later on August 24”. Finally, the Pavias argued that Couri’s search for another 
by Couri’s dissatisraction with Dr. Weintraub’s statements lhat he did not 

suffer a heart attack and that he would be able to go forward within 24-48 hours. 
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On January 18, 2007, J. Couri telephoned the Clerk for Part 11 and notified him that he 

actions 

. was ha ing “cardiac surgery” at Columbia Presbyterian Hospital, and would therefore not appear 

for the arluary 19 hcaring. Whilc in the hospital, J. Couri left two messages on the voice mail 

in ch 

stents i serted and that blood test revealed that he had a heart attack on January 17. According to 

DOB IYeputy Commissioner Fatma Amer, Couri telephoned a secretary at the DOB to inform her 

he was 11 and discussed whether DOB witnesses were neccssary at the hearing scheduled for 

Januarj 19. Couri also telephoned the courtroom on January 19 and told the Part Clerk that he 

was in /hc hospital and would not be able to appear at the hearing, 

bers on the morning of January 19, in which he informed the court that he had three .1 n 
F 

‘While J. Couri has health issues, according to the affirmations €rom his physicians, thc 

conditi ns from which he suffers are chronic and may never be resolved. Moreover, despite his . ? 
sues, J. Couri has shown himself to be able to appear in court on numerow occasions 

incident, to argue his points clearly and cohcsively, and produce voluminous knotion 

The court appearances in which Couri has had heart-related nd other submissions. 

have been in connection with going forward with trial or dispositive hearings, such as 

have been pending and the contentious nature of the claims among the parties who live in 

matter k an go forward. 

bccordingly, pursuant to an order dated January 19,2007, this court directed that a 

Initially Couri complaint he was not feeling well enough to participate, however, at the 
hearing 4 he actively consulted with Mr. Robbins, who is representing Couri’s wifc, and 
subseqdentl y participated. 
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their 

I 

complaint to include the nuisance claim pursuant to this court’s decision and order dated 

IOJ Couri was also directed to produce certain certified medical records, including records 

treatin physicians whose affirmations were submitted in support of this motion, and indicated 

Couri’s! physicians over the telephone. 

I from a y hospitalizations in New York in 2006 and 2007 and certified records from the three 

~ 

that the, 4 court would considcr the application from the Pnvias’ attorney to accept the testimony of 
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contrary to J. Couri’s arguments, there is no basis for staying these actions on the eve of 

trial forlfudher discovery. Many of the issues raised by J. Couri have already bcen addressed by 

this cou in its decision and order dated April 29, 2005 under Index No, 101709/03 which denied 

in part dnd granted in part J. Couri’s motion to compel compliance with certuin discovery 

deman s, and its decision and order dated Augusl 12, 2005 which denied J. Couri’s motion for 

further biscovery including the continued deposition of George Pavia.” 

Pavia’s 1 and Couri’s claims for joint trial and discovery. The Pavias’ 2002 complaint was 

amended to add the nuisance claim in January 2004 and pursuant lo the April 29,2005 order, 

George ,Pavia was deposed on June 2,2005. Furthermore, Couri filcd notC of issue certifying 

discove was complete in May 2004. Thus, Couri deposed Pavia three times and did no1 seek to 

specific k lly depose him about the nuisance claim until after note of issue had been filed and until 

the eve df trial. Under these circumstances, Couri has waived his right to depose George Pavia 

regardiqg the nuisance claim. 

I.- 
i 

s indmted above, the September 29,2003 order of Justice Schlesinger consolidated 

h i t h  respect to any discovery regarding the condition of the grcenhouse/terrace based on 

the alleked HPD violations, the court notes that these issues have been newly raised by J. Couri 

not part of the allegations in the counterclaims asserted in the 2002 action or his 

claims in the 2003 and 2004 actions. And, while the consolidated complaint 
I 

contains a general allegation that the Building’s basement contained mold, it does not contain 

any spe ific allegations that there is mold in the Apartment or the greenhouse/terrace. 

Signifiqantly, during the three day hearing held in September 2005 to consider Couri’s cl&ns 
1 
I 

that he has entitled to an abatement, Couri made no claim as to any mold in the Apartment. Nor 

bas the ~e been any discovery regarding the mold. Couri first raised the issue on the eve of trial in  

a reque t that the court so-order subpoenas in connection with allegations of mold. Thus, as the 
4 
1 
IlThese decisions were tiled in the 2003 action under motion seq nos. 004 and 006. 
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pleadings are insufficient to give notice of any claim of mold in the Apartment, incluQng in the 

greenh use/terrace, or with respect to any of the other allcged “PD violations, J. Couri is not 

entitleq to discovery on these issues.” 
I 
(Accordmgly, J. Couri’s request to stay the trial to obtain additional discovery is denied. 

Dismisbal Motion 

1J. Couri moves to dismiss (1) the Pavias’ claim relating to the water leak based on the 

Pavias’i alleged failure to provide any evidentiary support for the claim and George Pavia’s 

allegedl admission that thcy suffered no damage from the leak, and (2) the nuisance claim based 

on the A octrine of collateral estoppel. 

~Thc motion is denied as untimely and without merit. With respect to J. Couri’s first 

argum 4 nt, the court notes that in its decision and order dated September 29,2003 (motion seq. 

002 in thc 2002 action), the court denied J. Couri’s motion to dismiss the claim rdnting to the 

following the completion of discovery, the court by decision and order dated June 28, 

2004 ( otion no. 009 in the 2002 action), denicd J. Couri’s motion for summary judgrncnt 

seekin to dismiss the claim. The court wrote that “the proof submitted on this motion is 

insuffi ient to demonstrate as a matter of law that the water damage to the Building was not 

caused py the leak from [the Couris’] apartment. And, although Pavia’s deposition testimony 

i 
! 

sugges s that defendant may have difficulty proving damages at trial, such testimony does pot ti 
cstablidh a defensc as a matter of law.” As the party seehng summary judgment, J. Couri, and 

not the Pavias, had the burden of providing proof demonstrating that there was no damage due to 

the leal. 

consid red would be denied for the same reasons stated by the court more than two and a half 

J. Couri’s latest motion to dismiss the claim relating to the leak is untimely and if 

e 
years a 0, and any further attempt by J. Couri to seek t h s  relief again will be considcrcd f 

1’’This determination is without prejudice to Couri’s right to commence a new action 
based q n  these alleged violations. 
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certain 

letters,  making repeated tclephone calls, and harassing other tenants in the Building. 

Accor d ingly, the motion to dismiss the nuisance claim is denied. 

based d n Justice Acosta’s decision and judgmcnt, which denied George Pavia’s request for 

II. Couri also seeks to havc this court resolve the issues regarding the greenhouse/terrace 

Arlicle,78 rclief from a Deccrnber 2, 2004 order of the DHCR. As this court stated in its 

J. Couri also argues that the nuisance claim is barred by collateral estoppcl based on 

determinations by the DHCR, the ECB court and a decision and judgment of Justice 

decisio n s dated February 9,2005, February 16,2005, January 17,2006, and March 8,2006 

(motio n seq. nos. 012,013,020 in the 2002 action), in its December 2, 2004 order, the DHCR 

DHCR order in making its prior decisions concerning J. Couri’s applications for rent abatements 

repeatedly rejected Couri’s position that the December 2, 2004 order found that the legally 
I 

regulatkd rent was less than $1,820.13 Despite the court’s multiple decisions addressing this 
I 

However, as previously stated, after a hearing In September 2005, tho courl decided that 
tent Couri succeeded at trial that he was entitled to an abatement based on thc to the 

greenh use/terrace, at best, it would constitute a partial abatement, and directed that until the 
.:: 

issue ,” as rcsolved at trial, that J. Couri pay use and occupancy of $1,419.60 per month for the 
fter Fcbruary 1, 2004. 

1 14 
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denied 

to an abatement. Accordingly, any further motions by J. Couni seeking relicf based 

2, 2004 order or Justice Acosta’s decision and judgment will be deemed 

subject him to sanctions. 

when the information should have been obtained during discovery. See -1 & C 0. , 

Subpoenas 

1. Couri also seeks to have this court so-order various subpoenas directed at 18 East 73rd 

Street orp., 18 East 73rd Street Co., Antonio Pavia, and Juliaa Pavia or, alternatively, seeks a 

missin 1 witness charge . While the court declined to sign these subpoenas, it permitted J. Couri 

to rene w his request upon an affidavit indicating, inter alia, the relevancy and materiality of the 

inform. lion sought in the subpoenas. As J. Couri fails to annex a copy of the subpoenas, this 

aspect of J. Couri’s motion is denied. 

I 

? .  

kurthennore, requests for informatim by way of subpoenas on the eve of trial havq bcen 

P a ,  
v’a ’ 

granted, 

The Pavias cross move for an order (i) rescinding the temporary abatement previously 

by this court’s decision and ordcr dated March 8,2006, (ii) restoring the full use and 

ross-Motion 

occupancy retroactivcly and prospectively, and (iii) directing that the Couris pay thc Pavias for 

the aba ement for thc period November 2002-January 2007. J. Couri opposes the cross-motion. t 
support of their cross motion, the Pavias subinit (i) a DOB determination dated April 4, 

1 

I 
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2006 dhich upon the Pavias’ request for reconsideration, found that the greenhouse is legal and 

requires no modification and that the greenhouse may be used for daily activities other than 

sleeping, and (ii) a subsequent DOB order dated Scptcmber 18,2006, that the April 4,2006 

determination satisfied certain previously issued violations. I .  

iThe cross-rnotion is granted to the extent that as directed in this court’s order dated 

January 19,2007, at the hearings scheduled for January 29 and February 5,2007, ‘?he court will 

entertain an application by [the Pavias] to rescind the court’s March 8, 2006 order granting Couri 

an abatement in the amount of use and occupancy pending trial.” 

Conclusion 
I 

 in view of the above, it is 

  ORDERED that J. Couri’s motion for n stay of these proceedings is denied except that, as 

I 

 ORDERED that J. Couri’s motion is otherwise denied; and it is further 

ordereq by this court on January 19,2007, a hearing will be held on February 5,2007, regarding 

J. Couri’s health issues; and it is further 

lORDERED that Pavias’ cross motion for an order rescinding the temporary abatement 

sly granted by this court’s decision and order dated March 8,2006 is granted to the exteht 

ordered by this court on January 19,2007, the court will entertain the Pavias’ request at 
I 

the hearing to be held on February 5,2007. 

I ’  

~ Check one:[ ] FINAL, DISPOSITION [XI NON-FINAL DXSPOSITION 
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