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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN S. SMITH 
Justice 

PART 62 

VIVIAN JAEGER-RAMBERG INDEX NO. 104332l2006 

MOTION DATE 0310812007 

MOTION SEQ. NO. 001 
- v -  

NEW YORK CITY HEALTH AND HOSPITALS CORPORATION/ 
BELLEVUE HOSPITAL CENTER MOTION CAL. NO. 

The following papers, numbered 1 to 4 were read on this motion to dismiss specifled clalms and 
causes of action 

Notice of Motion/ Order to Show Cause -Affidavits - Exhlblts ... Memorandum 

Answering Affldavits - Exhibits -Memorandum 

Replying Affidavits -Memorandum 

PAPERS NUMBERED 

1- 2 

3 

A 

. .  Cross-Motion: n Yes  NO - -- - 

Upon the foregoing papers, it is ORDERED that thls motlon Is denied as set forth in the attached memorandum 
decision and order. 

This matter is scheduled for a compllance conference on July 5, 2007 at 2:OO PM in Room 103 at 80 
Centre Street, New York, New York. 

(q!y -55 
Hon. Karen S. Smith, J.S.C. 
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NEW YORK CITY HEALTH AND HOSPITALS 
CORPORATION /BELLEVUE 1 IOSPITAL CENTER, 

DECISION AND OKI)EK 

Defendants. 

PRESENT: KAREN S. SMITH, J.S.C.: 
________________________________________----------------------------- 

Defendant’s motion to dismiss certain of th of action herein 

is denied. 

Plaintiff (hereafter rcfcrred to as “Jaeger-Ramberg”) brought this aclioii for cinploynent 

discrimination nllcging that she had been Forced to rcsign from her employment in violation of 

both Civil Service Law $75-b and Tabor Law Seclions 740 and 741. Jacger-Ramberg allcgcs 

[hat the teimiiiatioii of her employment was in retaliation for her “whistle-blowcr” activities 

which consisted of reporting conditions constituting violations of law or presenting a specific 

danger to the public health and safcty. Iii  addition, Jaeger-Rambcrg :tsserts causes of action for 

wrongfiil discliarge aiicl lraudulcnt misrepresentation, Jaegcr-Ramberg preiiiises her wrongful 

discharge claim upon allegations that, in addition to the provisions of the Civil Service Law, 

defendant (hereafter refcircd to as “HHC”) had a nile book which provided procedures for 

cniployee termination and that Jaeger-Ramberg was tcriiiinated without coimpliance with eithcr 

the Civil Service Law or the HHC rule book. 

With respect to hcr fraudulent misreprcscntation claim, Saeger-Rambcrg alleges that; 1) in 
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hiring her, HHC implicitly representcd that it wantei her to lulfill the duties of her position 

which required her to eiwure that Bellevue Hospital Center complied with applicablc statutes and 

regulations, 2) shc rclicd upon that implicit representation in accepting and continuing her 

employment with I-TTHC and 3) HHC’s firing of Jaeger-Ramberg for pcrforniing the duties of her 

position constitutcd fraud and misrepresentation. 

At the same tirnc HHC answered Jaegcr-Ramberg’s complaint, HHC served a motion to 

dismiss Jaeger-Ramberg’s Civil Servicc Law 575-b claims as well as her causes ofaction for 

wronghl discharge and ~raudulciit misrepresentation. hi its Notice of Motion, HHC slates that 

the motion i s  premised upon; "...the grounds that plaintiff’s claims fail to state a cause of action 

and are lime-barrcd by the applicable statutes of limitations”. However, in its Memorandurn o l  

Law on the motion, HHC specifies that it is sccking to dismiss; 1) thc Civil Service $75-b claims 

pursuant to CPLR $321 1 (a)(7) (failure to state a cause of action), 2) the caiises of action for 

wrongful discharge and fraudulent rnisrcpresentation pursuant to CPLR 832 1 1 (a)(5) (Statute of 

- - .- - - -_ -_- - . . . .- . -- . 

Limitations) and 3) the fraudulent misrepresentation claim becausc the service and filing of a 

Notice or Claim is a mandatory condition preccdciit to commencing an action for this claim and 

Jacgcr-Ramberg failed to do so (see H€TC’s Memorandum of Law, Pages 1-2). 

The branch of HHC’s motion seeking to dismiss Jaeger-Ramberg’s Civil Service Law 

$75-b claims argues that Jaeger-Raiiibcrg failed to state a cause of action bccause she did riot 

report the statutory violations or deficient conditions she alleges in her coniplaiiit to the 

“appointing authority” of tlic HHC. HHC contends that its “appointing authority” is its Board of 

Dircctors, its President and the designecs thereof. HHC clainis Jaeger-Raiiibcrg did not make 

any reports to any individual within HHC who was at the level of the Board of Directors or to 
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HHC’s President (HHC does not iiicntion whether or not the Board of Directors or President of 

HHC had any “designees” or whether Jaeger-Rainbcrg made any reports to them), Further, HHC 

argues that Jaeger-Ramberg did not reporl the conditions to a “govemniciital body”. Therefore, 

HHC contends that, since Jaeger-Ramberg’s conduct 113s not met tliesc two essential clcments of 

“whistle blowcr” activities, slic has not alleged (and is unable to allcge) a caiise ofactioii for 

relaliatory tennination based up011 “whistle blower” activities. 

In opposition to this branch of HHC’s motion, Jacger-Ramberg argues the statute 

provides that an employee must makc a good faith elfort to report the statutory violatioiis or 

deficient conditioiis to his or her superiors and allow them a reasoilable tinie to correct or 

respond to the circuiiistances before making a reporl to a “governmental body”. Jaeger-Ramberg 

furlher argues that C‘ivil Servicc Law $75- b(2)(b) specifically provides that an employee who 

has reported such violatioiis or conditions to his or her superiors sliall be deemed to have 

reported them to a “govCnimenta1 body” Ibr the purposes or  the statute. 

Civil Service Law $ 75-b(l)(a) defines the term “public employer” to include pirblic 

benefit corporations, such as HHC. Civil Service Law fj 75-b( l)(c) defines “governmental body” 

to includc; “...an officer, cniployee ... autliority or other body of a public employer ...”. Civil 

Service Law tj 2(9) states: “[t]hc temi ‘appointing authority’ ... means the officer, conmission or 

body having lhe powcr of appointiiicnt to subordinatc positions”. 111 addition, $ 7385( 1 1) of 

McKinney’s Uncoiisolidated Laws includes, among the general powers @€HI-JC, the powcr; “[tlo 

employ ... management persoiincl, and such other employccs who ... detcirnine the nuinber of, 

and appointment aiid removal of, employees of the corporation, fix their qualificatioiis and 

pl-cscribe their duties and other tcrnis of employmenl” 
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Based upon the applicablc definitions contained within the rclcvant statutory provisions, 

IIHC’s interpretation of the law attcnipls lo overly rcstricl the individuals lo whom a “whistle 

blower” may report statutoiy violations or conditions whicli jeoprdi te  thc health or safety of 

HHC’s patients and the general public. Within HHC, aii “appointing authority” can include 

aiiyonc who qualifies as “managenieiit pcrsonnel” or “such other employees” who detenniiie the 

number, appointment and removal of eniployccs. Thus, it is not nccessary for an employec to 

locate aid report to a meinbcr of the Board of Directors or the President oIHIIC in order to he 

reporting to an “appointing authority” of FTFTC. Moreover, as stated above, the tenn 

“governmental body” iiicludes an enaployce of a “public ernployer”. Thercfore, based upon the 

statutory definition, it appears that the “govenunental body” to which a public employee may 

report a statutory violation or delicient condition could be a “govciiimerilal body” within thc 

employee’s own employcr. In at least onc case, the courts have so held (sce Hurnciiii v Canizon, 

141 AD 2d 454 [ 1” Dcpt, 19SSl). On thc other hand, thc courts have also held that thc 

L‘govcrnniental body” caiinot be the individual employcc who is alleged to be coinrmitting the 

improprieties (Bal v C’ity of New York et nl, 266 AD2d 79 [ lht Dcpt, 19991). 

If this court were to acccpt the HHC’s interpretation of the statutc, a “whistlc blowing” 

cinployee of HHC woiild not be eligible for “whistle blowcr” protection until he or she had 

located a mcniber of thc Board of Dircctors or the President of HHC, reported a statulory 

violatiori or dangerous condition, wailed for a rcasonable time to allow thc Directors or President 

to address the issue, then, only after allowing a reasonahlc time, reported the matter lo his or her 

supervisor (presuming that the supcrvisor was not the individual allegedly committing thc 

impropricty) or sonie otlicr cornmittcc, entity or outsidc agency which qualifies as a 
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“govcmiiicntal body”. Clearly this was not the intent ol the statute and the courts have not 

construed it in accordancc with the interpretation urged by HHC. histead, it has becii held that 

the first step in the process is for an employee to report tlic violations or dangeroils conditions to 

the ei~iploycc’s superiors and cannot rcccive whistle blowei- protection if he or she reports the 

mattcr to an outside agency without first reporting to superiors and allowing thosc superiors a 

reasonable time to rcsolvc the issues (see eg Guwit-y v University afAlbnrzy et crl, 301 AD2d 101 5 

[3rd Dept, 20031). 

In  the instant matter, Jacgcr-Ramberg’s complaint allegcs that she made her reports lo 

iiuinerous individuals and conimittecs at the level of management pcrsonriel. At least some of 

thcsc individuals and coinivittees were not the pai-ticular individuals allegcd to actually bc 

undcrtakiiig the coiiduct which constituted the improprieties. Based upon the statutory 

definitions, accepting the factual allegations of Jacger-Ramberg’s coinplaint as true and granting 

them every hvorable inference which can be drawn from them, the allegations of the cornplaint 

suK~cicntly set forth a claim of the violalion of Civil Service Law tj 75-b by HHC , Thus, a cause 

of action lor such a violation is statcd in  the complaint. Accordingly, this branch of HHC’s 

motion is denied. 

111 tlic branch of HHC’s motion seehng clismissal of Jaeger-Ramberg’s causes of‘ action 

for wrongful discharge and fraudulent misrepresentation pursuant to CPLR $321 1 (a)(5), HIIC 

argues that these claims should have been assertcd in a CPLK Article 78 proceeding. I-THC 

asserts that the statute of limitations for conmencing such a proceeding cxpired four niontlis 

aRcr the date Jaeger-Ramberg was terminated from her position with HHC. Since Jacger- 

Raniberg corniiienced thc instant proceeding almost two years alter slie was teniiiiiated, HHC 
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contends that these causes of action arc time barred 

hi opposition to this branch of HHC’s motion to dismiss, Jacgcr-Ramberg asserts that, 

because, slic was not a civil servicc employee, the provisions ofCP1,R Article 78 did not apply 

to her and she was iiot obligated to coIiiiiiencc tlic instant proceeding within four months of her 

discontinuance of cmploynicnt with HHC. Furthermore, Jacger-Ramberg conteiids that an Article 

78 proceeding is iiitciided to involve acliiiiiiistrativc dctcrrriinations and consider oiily the specific 

questions set forth in CPLR 5 7803. Since Jacgcr-Raniberg was forced to resign, iio 

administrative dctcrniination was made. Therefore, Jacgcr-Raniberg contends that hcr claims are 

not subject to review pursuant to CPLR Article 78 and the four month statute of limitatioiis docs 

not app 1 y. 

In reply, HHC cites McKiniiey’s Unconsolidated Laws $7390(6)’ which states: “[aliiy 

employee of the corporation shall be authorized to institute a proceeding against the corporation 

in accordance with the provisions of article seventy-eight of the civil practice law and rules and 

for purposes hercof tlic corporation shall be deemed an adrninistrativc body or agency within tlic 

iiieaiiing o€ the said article sevenly-eight”. Based upon this lalnguagc, HHC argues that Jacgcr- 

Ramberg must raisc her current claims in the context of a timely CPJ,R Article 78 Proceeding. 

As a fall-back posilion, HHC argues that thcse two causes of action assci-l tort claims and, even if 

the four month statute of limitations [or coniincncing a CPLR Article 78 procccdiiigs does not 

apply, the statute of limitatioiis for tort claims against HHC is one year and ninety days (which 

’ The courl notes that the Unconsolidated Laws are cited differcntly by McKimiey’s aiid 
Lexis. hi addition, at this point in its argument, FJIIC cites directly to the Laws ol: 1969. This 
rcsults i i i  a third variant in citation hniiat referring to the same statutoiy language. For puposcs 
of clarity in this decision, the Court refers only to the McKinncy’s cit a t’ ions. 
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expired before the instant litigation was commenced). 

Initially, thc coui-t iiotcs that the branch of HHC’s motion seeking disinissal pursuant to 

CPLR 8321 l(a)(5) is riot limely. CPLR $321 l(e) requires that any objcction pursuant to CPLK 

5321 l(a)(5) be asserted in the party’s answer or be raised in a motion to dismissprior to thc 

submission of tlic party’s aiiswcr. Hcrc, HFTC scivcd tlic instant motion with its answer but did 

not assert that tlic action was barrcd by the statutc ofliinitations in thc answcr. Therefore, HHC 

has [ailed to either make its motion to dismiss prior to answering or to assel? thc statutc of 

limitations defense in its answer. Accordingly, CPLK $321 l(e) provides that the objection is 

waived. 

Moreover, even if the court were to consider tlic objcction, HHC has not met its burden to 

prevail on the instant motion. Subsection (6) of McKinney’s Unconsolidated Laws Lj7390 must 

bc rcad in conjunction with 67390 in its cntircty. The section discusscs pcrsoniicl management 

within HHC. As a public benefit corporation spccifically cstal3lishcd pursuant to the provisions 

of the llnconsolidated Laws relating to public health, HHC is a coniplctely separate entity from 

any other conmercial or govcrnment entity. Thereforc, it is “quasi-governmental” entity only to 

the extent so provided by law. McKinncy’s Unconsolidatcd Laws 67384(1) provides, in pertinent 

part; “[sluch corporation shall bc a body corporate and politic constituting a public benefit 

corporation”. McKinney’s Unconsolidated Laws 57390(5) provides lhat the HHC is subject to; 

“...article fourteen of the civil service law ...” and that the employees oP the corporation slid1 be 

dccrned “public cmployccs” for such purposcs. Article XIV of the Civil Service Law is entitled 

“PUBLIC EMPLOYEES’ FAIR EMPLOYMENT ACT”. Civil Scrvicc Law $200 is lhe policy 

statement secliori for Article 14. It indicates that the legislature has determined that the public 
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policy of the state is best cffcctuated by harnionious relations betwecii the government aiirl its 

employees. Additionally, the section provides guidelines to effectuate the policy including; 1 ) 

allowing public employees the right to imion rcprcsentation and collective bargaining, 2) 

establishing an emplopleiit relatioils board to assist in rcsolviiig employer-employee disputes 

aid 3) continuing to prohibit strikes by public employees. Finally, CPLR $217(2)(b) provides a 

four nionth statute or limitations for an cmploycc or foriiicr cniployce to bring an action lor 

violatioii of; “...article fourteen of the civil service law.. .”. With that backdrop, it bccorncs 

apparent that McKinney’s Uiicoiisolidated Laws $7390(6) is a specilk statutory provision 

conkrring standing upon any HHC employee to bring a CPLR Article 78 proceeding when the 

employee has been aggricvcd by ai? action of HHC falling withiti the ambit of the relevant 

statute. 

Tlicre are other provisions of law providing similar constraints. For example, i l  Jaeger- 

Ramberg was an individual who fit within any of the descriptions set forth in subparagraphs (a) 

through (e) of Civil Service Law S 75 , Civil Service Law $76 provides that she would be 

obligated to bring a proceeding pursuant to CPLR Article 78. However, the statutory provisions 

specifically make the obligation to pursue Article 78 proceedings conditioned upoii the plaintiff 

being an individual who fils within one of the statutory descriptions. It is not a blailkct mandate 

that all actions instituted by HHC employees against HHC be commenced as CPLR Articlc 78 

proceedings within tlic four month statutc of limitations. Tlic court carmot simply assume that, 

because a particular plaintiff is or was a public eniployee, the plaintiff is obligated to pursue 

CPLR Article 78 procccdiiigs. 

In the contexl of the instant molion, i l  is HHC’s burden to show that Jaeger-Raiiibcrg’s 
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status and/or the [acts uiidcrlying the causes of action allcgcd in her complaint arc governed by a 

relevant statute obligating licr to commence a CPLR Article 78 proceeding. At the curreiit 

juncture, tlie only infbmiation we have about Jaeger-Ramberg conics from the allegations of her 

complaint and the arguiiicnts of her counsel. From that infonnatioii, it appears Jaeger- Rainberg 

was an appointed Director of Nursing and a non-competitive, confidential policy inflmncing 

employee. Furthemiore, she alleges (and HHC has not challenged) that there was no formal or 

final administrative dctcriiiiiiation terminating Jaeger-Raniberg’s serviccs. Instead, she alleges 

her superiors prospectivcly advised her that her services were no longer ncedcd then convinced 

her it would be in her best intercsts to rcsigii rather than be terniinated. Without spcculating, the 

court is not in a position to dcterrnine whether any statute requiring Jaeger-Ramberg to 

comneiicc a CPLR Article 78 proceeding applies to the [acts o r  the instant niatter as HHC has 

failed to cite to any provision of law which relates to those [acts. Thcrcforc, even if the instant 

motion had been submitted oii a timely basis, HHC has riot mct its burden and the motion would 

still have to be dcnicd. Finally, HHC has not argiied (and cannot now be licard to complain) that 

it does not have sufficient information to make an appropriate motion, TTI-TC charted its course in 

thc iiistant litigation. It chose to make the instant motion ratlicr than asserting an appropiiate 

affirmative dcfcnse in its answer and filing its motion aRcr thc conipletion of discovery. 

A similar fdte befalls HHC’s contcntioii that tlie instant action must havc been 

commenced within oiic year and ninety days of Jaeger-Ramberg’s discontinuance of her 

employment. This dcfcnsc was first asserted by HHC in its rcply oii the instant motion. 

Therelow, thc defense was neither asserted in a prc-answer rnotiori or in HHC’s aiiswer itself and 

is untimely. Additionally, both Jaeger-Ramberg’s cause of action for wrongful dischargc, which 
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sounds in contract (see cg; Weiner v McGraw-IIill, h r .  57 NY2d 458 [ 1982]), and her cause o l  

action for fraudulent misrcprcsciitation carry a six year- statutc of limitatioiis (see CPLR 421 3). 

Finally, thc branch of HHC’s iiiotion scckiiig dismissal of Jaeger-Ramberg’s cause of 

action for fraudulent iiiisrcprcseiitatioii is also without mcrit. “Discrimination claimaiits, such as 

plaintiff, are not rcquircd to file notices of claim pursuant to tlie Geiieral Municipal Law. Both 

General Municipal Law 550-i and McKiimey’s Uncoiisolidated Laws of NY $7401 (2) ... define 

the torts for which a iioticc of claim is required only as persoiial iiijury, wrongful death, or 

damage to propcrty and not torts generally” (Schasli~cn v New Yo14 City Heulth und Hosptrals 

Corporation et al, 22 1 AD2d 294 11 ‘‘ Dept 19951). It is the theory of the claim rather than thc 

nature of tlic resulting darnages which dctcrmines whether a notice of claini is necessary. Jaczcr- 

Rambcrg’s claims do not MI into any of tlie categories requiring a notice of claim. Accordingly, 

it is; 

ORDERED that HHC’s instant niotion to dismiss Jaeger-Ramberg’s claims pursuant l o  

Civil Scrvice Law $75-b and licr causes of action for wrongful discharge aiid fraudulent 

misrcprcsentation is denicd. 

The foregoing coiistitirtes thc dccision and 

Daled: June ~ 5 , 2007 

‘6 A 
order 01 the court. 

%,< 

ENTER: Q !  
?’ ~ xi ,,” 
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Hon. Kareii S. Smith, S.S.C. 
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