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MVEMORANDUM

SUPREME COURT: QUEENS COUNTY

| A PART 19
TULLY CONSTRUCTI ON CO., INC., X
| NDEX NO.: 28468/ 2004
Pl aintiff,
BY: SATTERFI ELD, J.
- against -
DATED: May 1, 2007
TI G | NSURANCE CO., et al.
Mot i on
Def endant s. Cal . Nunber: 35

X

Def endant Marsh USA I NC. has noved for (1) an order granting
summary judgnment dismissing the conplaint; (2) awarding it summary
judgment on its counterclai magai nst Tully Construction Co., Inc., and
(3) disnmissing the cross clains of co-defendant Allied North America
| nsurance Brokerage Corp. (Allied). Co-defendant Allied cross-noves
for an order granting summary judgnent dism ssing the conplaint and
all cross clains against it.

On Novenber 27, 2000, David Jones and Debra Rubenstein were
killed when the car they were in, driven by M. Jones, crashed into a
construction vehicle owned by Tully Construction Co, Inc. (Tully) and
parked at a construction site in Staten Island. Tully was insured
under a primary general liability insurance policy issued by Zurich
American Conpany (Zurich) for the period of March 20, 2000 through
April 1, 2001, and was also insured under a commercial unbrella

liability policy issued by TIGInsurance Co. (TIG for the sane policy
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period. The TIGpolicy had a limt of $50,000, 000.00 i n excess of the
Zurich policy.

Marsh USA Inc. (Marsh) was Tully’s insurance broker from
Cct ober 1999 until My or June 2002, when Tully changed brokers and
retained Allied as its broker of record. In Decenber 2000, Tully
notified Zurich of the Rubenstein/Jones accident. On May 9, 2001
Tully allegedly wote to Marsh and requested that it informTIG of the
claim TIG however, did not receive any notice of the accident unti
June 2004, and disclained coverage in a letter dated August 5, 2004.

In April and June 2002, the decedents’ estates filed
wrongful death actions in the Supreme Court, Kings County, seeking

mllions of dollars in damages from Tully. (Roberta Rubenstein, as

Adm nistratrix of Debra Rubenstein, deceased and Roberta Rubenstein,

Individually v. Tully Construction Co. Inc., and Louise Jones as

Admi ni strator of David Jones, deceased [ ndex No. 15025/02] and Loui se

Jones, as Adnministratrix of the Estate of David Jones, deceased and

Loui se Jones, I ndi vidual ly \ Tul ly Construction Co. | nc.

[ ndex No. 23132/02].) The Rubenstein action was settled on
Sept enber 24, 2004 for the sum of $1,500,000.00, to be funded as
foll ows: $50,000.00 from Jones’ insurer; $998,000.00 from Tully's
policy with Zurich; and $452,000.00 fromTully. The Jones action was
settled on Cctober 8, 2004, for the sumof $500, 000.00 to be funded as
foll ows: $250,000.00 fromthe TIG policy and $250, 000. 00 from Marsh
USA Inc. On June 16, 2005, Tully, TIG and Marsh entered into an
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agreenent to fund the settlenment of these actions, subject to a
real l ocation and judicial resolution of the rights of the respective
parties. The total amount paid by Tully, Marsh and TIG was
$992,000.00. Allied was not advised of the settlenent and was not
asked to contribute to the settlenent.

Tully Construction Co. Inc. comrenced the within action on
Decenber 22, 2004. This Court, in a menorandum decision dated
May 16, 2006 and a judgnent dated July 27, 2006, declared the rights
of Tully and TIG under the excess policy, and determ ned that the
notice provided by Tully to TIG in June 2004, approximately three
years and seven nonths after the accident, was unreasonable as a
matter of law, and that TIGs disclaimer was tinely under the
ci rcunstances. This Court denied Tully’ s notion for sunmmary j udgnent,
and granted TIGs notion for sunmmary judgnment dismssing the
conplaint, and granted TIGs notion for summary judgnent on its
counterclaims to recover the $250,000.00 it advanced for the
settlenent of the underlying action and to recover $75,000.00 in
attorney’s fees, pursuant to the parties’ agreenent. An appeal has
been filed and the court, pursuant to a so-ordered stipul ation dated
January 31, 2007, severed Tully's causes of action against TIG and
all counterclainms asserted by TIG TIG s nane has been renoved from
the caption pursuant to an order dated March 5, 2007.

Tully’ s clainms against Marsh for breach of contract and
negl i gence are predicated upon the assertion that Marsh was its | ong
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term insurance broker and consultant and had agreed to provide
conpl ete insurance services to Tully, including providing notice of
clains and lawsuits to its excess insurer. Tully asserts that Mrsh
represented that it would place TI G on notice of the underlying claim
that Marsh was instructed to notify TIGin a letter dated May 9, 2001
and failed to do so, and that TIGs failure to receive tinely notice
of the Jones/Rubenstein accident was due to Marsh’s inaction.

Tully does not rely upon a witten brokerage agreenent with
Marsh. Peter Tully, the president of Tully, states in his affidavit
that at the tinme he engaged Marsh’s services it was agreed that the
broker would notify both primry and excess carriers of accidents and
cl ai ns. He further states that it was Marsh's responsibility, as
Tully's broker, to put the excess carrier on notice of the accident
and subsequent |awsuits. Plaintiff asserts that it believed that
Marsh had in fact notified TIG of the accident and clains, and that
Marsh’ s agreenent to notify TIGis confirmed in Tully' s letter dated
May 9, 2001. In this letter, CGerard Sinons, on behalf of Tully, and
addressed to Joseph Pizzi at Marsh, states that Tully had received a

fax from Zurich and further stated the foll ow ng:

As per our conversations on the above date Marsh
w Il put the access (sic) carrier on notice as a
precauti on. The relevant carrier is TIG under
policy #G3.03495534. As this was a parked piece
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of equi pment we see no liability on our part at
this tine. However since this is a double
fatality we agree with your advice to put themon

notice. Please make the necessary notifications.

The letter was sent to Marsh at 1166 Avenue of the Anericas, by
regular mail, and Tully has submtted evidence of its nmiling
practices.

CGerard Sinmons, Tully’s Director of Safety, was responsible
for its insurance matters from 1991 until July 2001, when he retired.
He testified that it was Tully's practice to inmmediately notify the
carrier or the broker of any occurrences or clains; that Tully created
afile for each incident; and that after litigation had comenced and
a conpl ai nt had been received he would notify the excess carrier if a
cl ai mexceeded the value of the liability policy. He stated that upon
| earni ng of the Jones/Rubenstein fatal accident from the police, he
t el ephoned the broker Marsh, and the primary carrier Zurich, and
informed them of the accident. He stated that he responded to the
Decenber 12, 2000 letter from counsel regarding the Jones/ Rubenstein
cl aims on Decenber 19, 2000 and “cc’d” M. Miunson at Marsh, as well as
Zurich. M. Sinons stated that his letter of May 9, 2001 to M. Pizz
was witten at the urging of the primary carrier Zurich, and that

prior to this date he never requested that Marsh put TIG on notice of
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the accident. The May 9, 2001 letter contains the notation “cc:Bill
Ryan, TCC.”"

WIlliamRyan, Tully's Director of Safety since April 2001,
testified at his deposition that he repl aced Si nons shortly before his
retirement, and that he dealt with insurance nmatters on behal f of
Tully, and was the liaison to Marsh. He stated that he would
correspond with Bill Dean, Marsh’s clains representative, and that he
woul d al so speak with either John Munson or Joseph Pi zzi, about clains
and other related insurance issues. M. Ryan testified that Tully
woul d report clains directly to the primary carrier, that he would on
occasi on seek guidance fromthe broker, and that if excess coverage
was needed he woul d ask the broker to notify the excess carrier, as he
didn’t know how to handl e excess clains. M. Ryan stated that the
Jones/ Rubenstein accident was his first claim involving an excess
carrier. He stated that he assuned that Marsh had placed TIG on
notice, based upon Sinons’ letter of My 9, 2001, as well as a
conversation he had with M. Dean, a Mrsh clains representative,
during a clainms review neeting in the Sumrer 2001, and conversations
wi th John Miunson in Septenber 2001 and |ater when Minson was wth
Al lied. M. Ryan stated that his first contact with TIG was in
June 2004, and that prior to this tinme he did not have any know edge
of any effort by Tully to have Marsh put TI G on notice of the filing
of the Rubenstein and Jones |awsuits, and that he did not have any
know edge of any effort by Tully to provide notice to TIG He stated,
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however, that Zurich had recommended to Tully that it put the excess
carrier on notice of the accident, and in reviewing the file he had
assuned that TIG had been on notice. He also stated that he was nore
famliar with Allied than Marsh, and that it was Tully’s understandi ng
that Allied was not planning to notify TIG and that Allied expected
Tully to notify TIG

Joseph Pizzi, a Marsh enpl oyee, testified at his deposition
that Bill Dean was the clains representative who handled the Tully
account and that it was Dean’s job to put an excess carrier on notice
of aclaiminvolving Tully. He stated that during a claimreviewwth
M. Dean, he recommended that notice be provided to the excess
carrier, but that first this recomendati on woul d have to be nmade to
M. Sinmons, who woul d then have to consult with M. Tully. He stated
that if M. Tully agreed wwth this recommendation, either M. Sinons
or M. Tully would then contact M. Dean. He stated that he did not
have any personal know edge as to whether a lawsuit was filed as a
result of the accident, or whether the excess carrier was ever put on
notice of the accident. M. Dean died in the Septenmber 11, 2001
attack on the Wrld Trade Center and the records maintained in his
of fice were destroyed.

John Munson was Marsh’s account executive for the Tully
account. M. Minson left Marsh on April 24, 2002, and commenced his
current enpl oynment, as president of Project Technol ogies, an affiliate
of Allied, on April 28, 2002. Tully, at Munson’s request, agreed to
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nove its account to Allied. M. Minson testified that it was the
normal process for Marsh’s clains departnment to notify primary and
excess carriers of an accident, that Bill Dean was responsible for
handling Tully’s clains, and that he and Dean di scussed the severity
of the Jones/Rubenstein accident. He stated that Gerard Sinons told
hi m about the Jones/ Rubenstein accident, shortly after it occurred.
M. Minson stated that Marsh would give notice to excess carriers if
the case was “severe” or if it had a notification for a demand beyond
the primary carrier’s limts. M. Minson stated that the
Jones/ Rubenst ei n acci dent was severe as it involved a double fatality,
but that he did not believe there was a basis for a clai m against
Tul ly. M. Minson further stated that he did not handl e or report
claims, had no role in reporting clains to insurers, did not
participate in clainms neetings wwth Tully, did not know which carriers
had been notified of the accident, and that he did not request that
anyone at Marsh provide notice of the Jones/Rubenstein accident or
| awsuits to the excess carrier. However, he stated that he believed
that M. Dean had notified all of the carriers involved with Tully “to
the severity of the case,” as it was the responsibility of the broker
to give notice of a severe case to the excess carrier.

Robert Booher, a nanaging director of Marsh, states in an
affidavit that he was the head of the clains departnment from
1996 to 2003. He states that M. Minson’s testinony regarding the
practices and procedures of Marsh’s clains departnment are incorrect,
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and that it has al ways been the practice and procedure of the clains
departnent not to report a claimto any insurer unless the client
requests that Marsh do so. He further states that Marsh’s clains
departnment does not provide any post-term nation services to any
client, except by witten agreenent.

Def endant Marsh now seeks sumary judgnent disnissing the
fourth cause of action for breach of contract, the fifth cause of
action for negligence, and the eighth cause of action for attorney’s
fees based upon the parties’ June 16, 2005 agreenment. Marsh further
seeks summary judgnent against Tully on its counterclaimto recover
the sum of $250,000.00 it paid Tully to fund the settlenent of the
underlying actions and the dismssal of Allied’ s cross clains for
contribution and i ndemmification. Marsh asserts that as the plaintiff
never requested that it notify +the excess <carrier of the
Jones/ Rubenstein accident, it had no duty to give such notice to TIG
It is asserted that even if plaintiff requested that Marsh notify the
excess carrier on May 9, 2001, such notice would be untinely as a
matter of law, and plaintiff’'s failure to notify the excess carrier
was a supervening cause for the TIG disclainer. Finally, it is
asserted that plaintiff caused its own damages by settling the
underlying actions during trial for an amobunt in excess of the primary
limts.

Marsh’s request to dismss the fifth cause of action for
negligence on the grounds that it is barred by the statute of
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[imtations, is denied. The applicable statute of limtations for

negligence is three years. (CPLR 8§ 214[4]; see Chase Scientific

Research Inc. v NIA Goup Inc., 96 Ny2d 20 [2001].) The statute

begins to run when the cause of action accrues. The cause of action
accrues “... when all of the facts necessary to the cause of action
have occurred so that the party would be entitled to obtain relief in

court (citations omtted).” (Aetna Life & Casualty Co. v Nelson

67 NY2d 169, 175 [1986]; Kronos, Inc. v AVX Corp., 81 Ny2d 90 [1993].)

Def endant Marsh clains that the date of accrual is May 9, 2001, the
date of Tully' s letter to Marsh requesting that it place TIGon notice
of the accident. Plaintiff clainms that the date of accrual is
August 5, 2004, the date TI G discl ai ned cover age.

It is well settled that negligence clains against insurance
brokers for failure to procure adequate i nsurance coverage accrue when
the broker fails to procure the insurance and not when the wong is

di scover ed. (See Mauro v N emann Agency, Inc., 303 AD2d 468,

468 [ 2003]; Morse Diesel Int'l v CNA Ins. Cos., 272 AD2d 455 [2000]).

Since a plaintiff under those circunstances |acks proper insurance
coverage, danmges arise at the tine the broker breached his or her
duty, and a disclainmer of coverage is unnecessary. However, where as
here, the broker has procured coverage, but allegedly failed to notify
an insurer of an occurrence or claim the insured s clai maccrues not
at the tinme of the alleged breach of duty but, subsequently, at the
time of injury, when the plaintiff suffers a loss or when the
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i nsurance conpany discl ai ns. (Lavandier v lLandmark 1Ins. Co.,

26 AD3d 264 [2006]; Cunningham v Ins. Co. of N. Am, 2006 US Di st

LEXI S 62229, 12-15 [2006].) Here, as plaintiff did not suffer a | oss
until the excess insurer disclained on August 5, 2004, its claim
agai nst Marsh for negligence based upon a failure to notify the excess
carrier, is timely.

It is well settled that an insurance broker is an agent of

its insured. (See Bohlinger v Zanger, 306 NY 228 [1954].) As its

agent, a broker is charged with notifying the proper insurance conpany

after it is put on notice of a claimby its insured. (See Martini v

Laf ayette Studios Corp., 273 AD2d 112 [2000].) An insured has a right

to look to the expertise of its broker with respect to insurance

matters. (See Baseball Ofice of the Conmir v Marsh & MlLennan,

295 AD2d 73, 82-83 [2002].) Tully does not allege in its conplaint
that Marsh was required to report the accident to the excess carrier
as soon as it was infornmed of the accident. Tully' s present reliance
on M. Miunson’s testinony in support of the claimthat it was Marsh’s
practice to put the excess carrier on notice, w thout a request from
the insured, is msplaced. M. Minson was not enployed in the clains
departnent, did not handle Tully s clainms, did not participate in
claims neetings with Tully, did not know which carriers had been
notified of the accident, and did not request that any one at Marsh
report the claimto the excess carrier. M. Minson thus failed to
establish that he had personal know edge of Marsh’s practices
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regarding the reporting of <clains to excess carriers, and in
particular, it practices as regards to Tully. However, M. Sinons’
letter of May 9, 2001 which directed Marsh to report the accident to
TIG supports Marsh’s contention that it did not have the authority to
report the accident to the excess carrier without Tully s know edge
and consent. There is no evidence that Tully instructed Marsh to
notify TIG earlier than May 9, 2001.

Plaintiff, however, cannot establish that but for Marsh’'s
failure to provided notice to TIG on or after May 9, 2001, the excess
carrier would not have disclained coverage. “Excess insurers have
nost of the rights and obligations of primary insurers. They have the
right to investigate clains and to participate in settlenent
negoti ations, and they have even been held to be entitled to nake
their own settlenent determ nations .... Accordingly, all of the
salient factors point to the conclusion that excess carriers have the
sanme vital interest in pronpt notice as do primary insurers and that

the Security Mut. (Security Miut. Ins. Co. v Acker-Fitzsinons Corp.

31 NY2d 346 [1972]) rul e shoul d be applicable.” (Anerican Honme Assur.

Co. v International Ins. Co., 90 NYy2d 433, 442-443 [1997].) Were, as

here, the excess insurance policy requires that notice of an
occurrence be given pronptly, notice nmust be given within a reasonabl e
time in view of all of the circunstances. Courts have found even
relatively short periods of unexcused delay in giving notice to be

unreasonable as a matter of |aw. (See Deso v London & lLancashire
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Indem Co. of Am, 3 Ny2d 127 [1957] [51 days]; Natural Stone Indus.,

Inc. v Uica Natl. Assur. Co., AD3d 2007 NY App Dv

LEXIS 4002, [2007] [6 nonths]; Steinberg v Hernmitage Ins. Co.,

26 AD3d 426 [2006] [57 days]; Doe Fund, Inc. v Royal |Indem Conpany,

34 AD3d 399, 399-400 [2006] [8 nonths];US Pack Network Corp. v

Travelers Prop. Cas Co., 23 AD3d 299 [2005] [6 nonths]; Heydt Contr.

Corp. v Anerican Home Assur. Co., 146 AD2d 497 [1989], |v dism ssed

74 NY2d 651 [1989] [131 days].) Absent a valid excuse for a delay in
furnishing notice, failure to satisfy the notice requirenent vitiates

cover age. (See Geat Canal Realty Corp. v Seneca lIns. Co.

5 NY3d 742 [2005].) Contrary to plaintiff’s assertion, the insurer
need not establish that it was prejudiced by the late notice, save in

certain situations not applicable here. (See Argo Corp. v Geater

N.Y. Mut. Ins. Co., 4 NY3d 332 [2005]; Anerican Hone Assur. Co. Vv

International Ins. Co., supra; Blue R dge Ins. Co. Vv Biegel mn,

36 AD3d 736 [2007].) Since Tully did not direct Marsh to notify the
excess insurer until May 9, 2001, sonme 5 1/2 half nonths after it was
aware of the accident, such notice was untinely as a matter of |aw

(Schoenig v North Sea Ins. Co., 28 AD3d 462, 463 [2006]; Mdern Cont.

Constr. Co., Inc. v Garola, 27 AD3d 431 [2006]; Steinberg v Herm tage

Ins. Co., 26 AD3d 426 [2006]), and there is no reason to believe that
TIG would not have disclainmed coverage at that tine. This Court
therefore finds that as plaintiff cannot establish that its danages
were caused by Marsh’s failure to tinely notify the excess carrier of
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the accident, it cannot maintain its clains against Marsh for breach
of contract or negligence.

The Court further finds that the evidence presented is
insufficient to establish that Tully had an agreenment with Allied
whi ch required the broker to notify excess carriers of incidents or
claims, or that Tully ever requested that Allied provide such notice.
Allied becane Tully’s broker of record on May 24, 2002. |n support of
its clains against Allied, Tully does not rely upon a witten
br okerage agreenent with Allied. Rather, Peter Tully states in his
affidavit that when he noved the account to Allied, M. Minson assured
him that he would receive the sane services that he had at Marsh.
M. Minson testified that when he |l eft Marsh he becane the president
of Project Technol ogi es, a conpany owned by Allied. He also testified
that he was not famliar with Allied s general practices regarding the
handling of clainms. There is no evidence that Tully negotiated the
same agreenent with Allied that it had with Marsh. Nor is there any
evi dence that M. Minson was an enpl oyee or agent of Allied, with the
authority to bind Allied. M. Tully s reliance upon statenents nade
to himby M. Minson, as an inducenent to nove his account to Allied,
isinsufficient to establish that a contract exists between Allied and
Tully which required Allied to inform the excess carrier of the
Jones/ Rubenstein accident and clains. Furthernore, there is no
evidence that Tully provided Allied with its insurance policies,
including the TIG policy, or that it ever requested that Al lied place
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TIG on notice of the Jones/Rubenstein clains. Regarding the
Jones/ Rubenstein clains, Martin Metzner, Allied s Senior General
Liability Cient Representative, in a letter addressed to Tully and
stanped “recei ved Cctober 11, 2002,” stated in pertinent part that “As
Al lied was not your broker of record for this | oss we do not have the
i nformation needed to place your excess liability carrier on notice.
If you have not done so already, please make sure the proper excess
carrier is on notice of this claim You should direct themto contact
M. MLoughlin at Zurich directly for the claiminformation .... |
woul d appreci ate being advi sed of the excess carriers information as
well.” The evidence presented thus establishes that Allied did not
know who Tully’s excess carrier was, and that it expected Tully to
notify the excess carrier. Under these circunstances Tully is unable
to establish its clains against Allied for breach of contract or
negl i gence.

In view of the foregoing, Marsh’s notion for summary
judgnment dism ssing the conplaint is granted, and its request for
sunmary judgnment on its counterclaim against Tully to recover the
$250, 000.00 it advanced to Tully to fund Tully s settlenent of the
Jones/ Rubenstein accident is granted. Marsh’s request to dismss
Allied s cross clains for indemification and contributionis granted.
Allied’ s cross notion to dismss the conplaint and Marsh's cross
clains for indemification and contribution is granted.

Settle order on Notice.

J.S. C

15



