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S U P ~ ~ C C O I A T O F  S ~ A T E  OF NEW 
COUNTY OF KINGS : CRIMINAL TERM PART 17 

-against- 
Date: May 1,2007 

DECISION & 0RE)ER 

MICHAEL BILBREW Indictment No. 

Defendant was convicted by jury vedict of murder in the second degree V.L. 

posscssioo ofa wcapon in the S ~ C O R ~  degree (PL  4245.03) and sentenced on Jme 1 I,  1696 to 

rn fiiPieen years €or the attempted robbery iurct six to twelve years for the wcapm possession as a 

second felony offender (Aiello, 3., trial ;urd sentence). We was convicted dong with a co- 

defendant of the felony murder of it  grocery store clerk with the underlying crime based on the 

attempt 10 take a chain from the neck of the deceased's niece who was visiting him in the store at 

the time of the killing. 

DiBmdantzconviction was affirmed by the Appellate Division Second Department -. 
w .i. " 

(People v Bii6rew, 468 AD2d 591 [2d Dept 2000J) and leave to appeal to the Court of Appeals 
. * '  _. .. .a 

corpus was 

Circuit CouXof &peals. 

on May 7 7,2001 and a certificate of appealability was denied be the Second 
'3 r' 3 

Defendant now moves pursuant to CPL@W. 10 to vacate the judgement of coiiviction on 
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the grounds of ineffective assistance of co~msd and prosecutorid misconduct. Specifidly, he 

claims that counsel failed to investigate both a potential witness and the contents of police 

rqurts concerning the attempted robbery. The witness, whose identity was unknown, was 

refened to in a police report as being near the scene and hemi shots followed by screams coming 

from the store. Because &e report states that this individual did not see myone flee f7oin the 

sccne, defendant contends that such potential testimony woukd contradict the decedent's niece, 

Maria Martinez, who testified that the perpetrators ffed immediateky after the shooting. 

Defendant's second claim revolves around other police reports that indicate that the 

killing took place "during a cammission of a rubbery of a grocery store" and that a witness who 

testified at trial provided information during the investigation that an '' 

'hold up' went behiiltf the counter unk. [unknown] amount of usc yU.S, currency] taken". 

Defeiidant contends that cowel  could havk used time reports to nnclermine Ifre People's proof 

of the n3ttme of the attempted robberq.. 

nknown prp stated 

Finally, defendant alleges that counsel was ineffective for failing to object to the 

prosecutor's introduction of perjured testimony. He claims that discrepancies in the testimony of 

two witnesses as to detaifs of the incident reflects perjury on the part of one witness and that the 

prosecutor's knowing presentation of such testimuny cotlstitutes prosecutorid misconduct. 

After reviewing the record and the submissions of the parties, defendant's complaints 

against his attorney are without merit and fall far sbrt of the threshold that must be met to 

prevail on a claim of ineffective assistance of counsel. 

A defendant in a criminal proceeding has a constitutional right to the effective assistance 

of counsel (Strickland v Washington, 466 US, 668 19841; People Linum, 2 NY3d 507,5 10 
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[2004]; see US. Const., 6‘h Amend.; NY Const., art.1, $6). That right “is recognized not for its 

own sake, but because ofthe effect it has on the ability of the accused to receive a fair trial” 

(People v Claidio, 83 NY2d 76,80 [ 19931 quoting UnitedSdates v Cronic, 466 US. 648,658 

[1984]). “So long as the evidence, the law, and the circumstances of a particular case, viewed in 

totality and as of the time of the representation, reveal that the attorney provided meaningful 

1-eprcscntatian the constitutiotial requirement will have been met.” (People 1; Baldi, 54 NY2d 

1 37? 147[1981]). “This protection does not guarantee a perfect trial, but assures the defendant a 

fair trial.” (People Y Flores, 84 W 2 d  184,187 [1994]) 

Counsel’s perfomlance must not be second-guessed with the benefit and clarity of 

hindsight (PeopZe v Saneq‘k1i.f. 66 NY2.d ?96, ?99 [1985]) and the ‘hviearing court rnrrst amid 

coithsiiig true ineffectiveness with mm-c losing tactics” (Peopk v Baldi at 146). Rather “it is 

incumbent on defendant to demonstrate the absence af strategic or other kgitimate explanation” 

for CQUnSd’S conduct {People I’ Rivera, 71 NY2d 705, 709 [19&$]). ‘‘Absent such a showing, it  

wiI1 be presmicd that eomseI acted in a competent manner and exercised prafessionaI 

judgjement.” (ILL!). “As long as the defense reflects it reasmabk and Iegitimzlte strategy under the 

circumstances and evidence presenteds even if tillsuccwfuI, it will not fdl to the level of 

ineffective assistance.” (Peupk v Beneuenro, 9 1 NY2d 708,712-7 1 3 [ 19981). 

Moreover, to p ~ a i I  011 a claim of ineffective assistance of counsel, a defendant must 

dso shaw that his right to a fair trial was prejudiced by his attorney’s performance (People Y 

Benevento at 713). The acts or omissions of the attorney must be demonstrated to be sufficiently 

egregious to have prejudiced the defense or the defendant’s right to a fair trial (People v Irfohot, 

84 NY2d 102 I ,  1024 [ f 9941; People v Flores at 187). Thus, while isolated errors in defense 
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counsel’s repiescntation generally do not constitute ineffectiveness, a single error affecting the 

failmess of the trial may rise to the level of ineffectiveness of counsel (People v Henly, 45 NY2d 

583,565566 [2000]). 

This prejudice companent departs from the fedemf standard in StrickZunb “adopting a rtlle 

somewhat more favorable to defendants” (People Y Turner, 5 NY3d 476,480 [ZOOS]). To show 

that his federal constitutional right to effective assistance of counsel was violated, a defendant 

muSt establjsh that ”there Is a rmonabk probability that, but for comisel’s unprofessiona! errors, 

the result of the proceeding would have been diffet.ent.’’ (Stricklaid Y Waxhingiapr at 694). In 

contrast. die New York standard Picuses on “the fairness ofthe process as a whole rather than its 

particular impact on rhc outcome o f  the case” (Peopk IJ Beerreevmto at 7141, Thus, a showing of 

prejudice Is ‘‘a sigrii ficant hut not indispensable clement in assessing meaningful representation” 

(feupk v SWz, 2 XY3d 277,284 [2004]; Peopk u Cabnr, 5 NY3d 143, 155-1 56 L20015J). 

In this instance, defendant has failed to denionstrate the &scnce of a reasonable strategy 

or  explartation for counsel’s performance. The unk0om.m witness .cvoulb have added tittle to 

defendant’s case because the witness did not claim to have seen anfling. A review of the 

record indicates that the first line of defense for counsel was that the eyewitnesses could not have 

StccurateIy identified defendant under the circumstances. Jn a situation where chaos and fear 

reigned, such a strategy was reasonable. The unknown witness would not have conwibuted to a 

misidentification defense in fight of testimony that defendant was described as wearing a hood 

over his head and considering the distance from which the witness would have had to have 

observed the perpetrators fleeing. Moreover, there is no doubt that the intruders fled because 

they were not to be found when the police arrived minutes later, Thus, the impeachment value of 
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testimony challenging the niece’s account of the sequence of events would have been slight and 

inconsequential. 

Defendant’s argument with regard to the nature of the attempted robbery is equatly 

unavailing. The statements in the police reports about money taken &om the store were 

attributed to a second eyewitness, Manual Hidalgo, who was a worker in the store and was also 

prcsent during the incident. On cross-examination defense counsel challenged Hidalgo’s 

credibility based on lGs illegal entry into the United States and canfionted him with the 

infomiation in the police reports. The witness acknowledged his i d g a t i o n  problems but 

denied that he had told the police that money had been taken from the store. The issue of the 

policc reports was thus raised before the jury which instad accepted the niece’s testimony 

regarding her chain as credible. Under the circumstances, any fai1ur-e of counsel to have prirsued 

the matter further wodd have h m  minor and isolated in contra& tu his otherwise camptent and 

diligent representation. The fairness of defendant‘s trial would not have been tanlisliad. 

Finally, sufficient facts appeared on the record concerning defendant’s claims about the 

prescntation of pejured testimony for him to have raised the issue on appeal. His failure to do so 

rcqulres thar this claim be summarily rejected fCPL$440.10[2][~}). 

Accordingly, defendant’s motion is denied. 

This decision shall constitute the order of the court. 

E N T E R :  

G. 
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