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SCANNED ON 611212007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW Y O R K  COUNTY 
/ 
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PART 35 
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INDEX NO 

MOTION DATE 

MOTION SEQ. NO. - 

MOTION CAL. NO. 

The fo l lowing papers, numberod 1 t o  were read on th is mot ion to l f o r  

PAPERS NUMBERED 

Not ice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answer ing Aff idavi ts - Exhibits -~.. + ----e- Replying Aff idavi ts ~. .- -_ - -. ~ 

~ 

Cross-Motion: ~ I Yes EdNo 7 3  

Upon the  foregoing papers, it is ordered that th is mot ion 
Molions sequciicc ii~iiiibcrs 003, 004, and OOS :ire ciecjded :is follows: 

In accor-dance wilh lhe accoiiipaiiying Meinorandurn Decision, il is hei-eby 

ORDERED that the motion by defendants Fislicr Harris Shapiro Tiic. and Inleniatioiinl 
Ani al gain at cd Gro up, In c . lix su iiimai-y j i t  dgm cii t d i smi ssin g 1 he coiiip 1 ai 11 t a gainst t h ciii i s 
grantcd to lhe extent that su~iiinar-y judgment is granted to dcfcndant Fisher Hairis Shapiro Lnc. 
rind lhe cornplaint is dismissed as against defeendaiit Fislicr Harris Shapiro Jiic, and the remainder 
of thc motion is denied (motioii 003 j; and it is P~irtlicr 

Kayc Insurance Associates, Inc., Kaye liisuraiicc Associales, Inc. New England, Alexandcr 
Fisher, A. Fisher Co., Iiic., aiid APCO C:orp, for suminaIy judgment dismissing the coinplaint 
against them is granled to dcfcndanl Alexander Fisher and the Complaiiit is dismissed as againsl 
defendant Alcxandcr Fisher, and tlic remainder o l  tlic motion is denied (iiiotion 004); aiid it is 
further 

ORDERED lhal the motion by d~fe:nclant Crnwford Sr C:ompany for sumiiiary judgrncnl 
dismissing thc complain1 and all cross claims agaiiist it is denied (motion 005 j; and it is hrtlier 

OWIER ED that the action is severed aiid tlic rcmainder shall continue against tllc 
rcniaining defkndants; and it is Iitrtlier 

ORDERED that the Clerk is direcleci to eiitcr ji-ccoixli iigly. 

ORDERED lliat the iiiotion by defendaiits H U B  Inleniational Group Northeast hlc. 17k/a 

Check if appropriate: 1.1 DO NOT POST REFERENCE 
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-agai ns 1 - 

ALEXANL)EK FlSHUR. A. PTST-lER C'O. ,  INC:., 
F I S H E 1 i  H AlWIS SI-IAPIRO INC: . , I N'I'E l i  N A'I' 1 0  N A L  
AMALGAMA'I 'EL)  GT<OI.JP, INC',, APC'O ( N R P . ,  K A Y E  
I N S U R A N C E  ASS(KIA'I'ES, INC'., K A Y  E I N S U R A N C E  
ASSOC'TATES, INC'. - N E W  E N G L A N D  a l ~ l  
C'KAWFOKD c t  C O M P A N Y ,  

acl '< 
so, %c 46 % %U> 

EDMEAD, J.:  '".%g-% 
7 2  

.o+ 

x 
Dcfe11da tll s . 

____________________________________________------------------------ 

Motion sequence nuliibcl-s 003, 004 and 005 ;we herewith consolidated lor /% 

(1 i s pos i 1 ion. 

hi motion 003, dcfcnd;inls b'isher I-ianis Sliapiro Tnc. (FHS) and Intennational 

Amalgamuted Chiip,  Iiic, (IAG) move Lor an ordcr, pursuant lo ClPLli 32 12, granling sunii1ix-y 

jiidyiient dismissing tlic complaint against them 011 tllc ground that 110 genuine ti-iablc issucs of 

fiic t exi s 1. 

In Inotion 004, dcl'cndants HUB International Group Norlhcast Inc. Uk/a Kayc 

Insurance Associatcs, Iiic., Kayc Insurance Associatcs, Iiic. New England (togethcr, T ILJn), 

Alexander Fisher, A. Eishci- Co., Tnc. (AFC'), and AT'CO C'oy. (APCY)) (collectivcly, tlic I ILJB 

dci'ciidanls), move rei- ;III order, piirsiiant to C'I'LK 32 12, gratitirig sLimniary jiidgixc~~t disiiiissing 

the  complain^ against  hem 011 tlic ground that iici genuiiic ti-iablc issucs of Fxt exist. 

In motion 005, clcfcndan~ C i - a w h c l  & C'oinpany (Crawford) moves [or a11 ol-dcl-, 

pursuant to C:PLK 3 1 1 1 :ind 32 12, gi-anting suiiimaiy jildgmenl dismissing tlic coiiiplaint and all 

cross claiiiis against i t  on the groiii~l that no gcniiine triable issucs of' i'act cxisl. 

RAC KG ROlJN L) 

1'1 ;i iii t ills C'o 1 ~i 111 b i :i En erg y Group ;ti I cl A 111 cl- i gas E ag 1 e 1'1-0 11 me, J , , r' . , ii) 1-1 11 c i-1 y 

1< 11 own as C.'o I 11 inbi it 1 'ro 1') an c, I ~. P . , fo nnei-1 y lin o w I i as N a ti o 11 31 P 1.0 p ;I t i  e,  L. 1'. (c o I I cct i v c 1 y, 
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Chliimbia) arc suppliers oflmyatic products. At the lime uI‘tlic relevant events at issiic, 

1 Cio 1 LI iii b i ;I w i1S a suhs i d i ai-y o 1‘ TI- i ac C.’ompan i cs, I iic. (‘l’ri ac ). Ti-i ac sold Co 1 unibi a i 11 .I ul y, 1 999. 

Due to tlic natiirc ol‘its business, C‘olmibia liad and has cxtciisivc insurance 

I-cquircments. 11 iii:iintained ;iri iii-house risk nianagcr irnd gcricral counsel to coordinatc and 

i i i  on i tor iii t ern al ;I nd ex t CI-113 1 i 11 sui-mcc, r i sk 111 anagemcnt aii d cl ;I i m s-1-c latccl i ssues, and, 

xlditionally, engaged niaiiy outside insurancc professiorinls (such as insiirancc lxolccrs, risk 

inaiiagcrs and claiiiis administr-alors) lo maiiagc its insurance, claiins aiid risk mariagcmenl 

flmiioiis. ‘I’hese outside consiillaiits were paid for tlicir services at agreed rates and/or tliroiigh 

e;u-nud insurance coiiiiiiissioiis. 

i nsiii-mcc Im)lccr:ige, chiiiis, risk maiingcmcnt and iiisuwiicc coiisii Itins services :iiid/ur 

adiiiiiiistcrcd Columbia’s iiisiirancc aiid c l a im pmgraiiis. Defendant Alexander Fislicr is an 

individual d l c p l  to have owiicd and/or controlled the various defendant entities. 

A1 its corc, this action coiicci-lis thrce separate propane explosions, uccui-ring 

Ixtwccii M x c h  30, 1990 and July 2S, 1397, each of which I-csultcd in pcrsonnl iiijiriics, lhtalities 

aiid properly claiiiagc, lo wit, “tlic Lloyd iiicidcnl,”’ “tlic Keltic’s incidclit”2 and “the GoiizaleL 

incident.”’ 

C‘olumbia’s insurance covc~-:igc, a t  the tiiiic cacti of t~icsc incidents 

’ ’Tlw Lloyd incident occuri-cd at the lioiii~: o f  tlic Lloycl l;iinily, in  Greenlawn, New York, 
un Mill-cli 30, 1996, r-csulting in the dcalhs of Sandra Lloycl and her two young childrcn. 

’ ‘l’hc Kcllic’s incicicnt occuixd at Keltic’s Rurn Stccr, a restaurant localeti i i i  Brcwstei-, 
New Yoi-k, oii July 28, 1097, rcsulliiiz i n  serious iii.jurics, lwo latalitics and propci-ty damage to 
the restaurant and ac1-jaccnt niotel, and believcti to lime been caused by propane leaking fi-oni an 
underground linc into tlic restaurant's kitchen. 

’ The Gonzalcz inciderit occurred at a lake house locatcd in Wisconsin, on Febi-~~ary I O ,  
1007, 1-csiilting in scrious injuries and ont: htality, aiid believed to have bcci~ caused by ai1 open 
prop~wic linc. 

Tht: Lloyd iiicidenl occurid dui-iiig tlic lenn of1lic October 1995 to 1 W 6  gcim-al J 

1i;ihility policy period, and the Keltic’s m d  Golizalcz incidents occurred during [tie teim of Lhe 
October 19!J7 to  194S general liahiliiy policy period. 

7 
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, consisted of :I gcncral liability policy, with limits o f $ l  inillion primary coverage (over a 

$500,000 ictviition), and $ I O 0  million in excess coverage policies. Triinsamcrica Iiisurancc I 
I '  

Groiip ('l'lt;) pi-ovicied the lii-sl tier o r  excess insurance, with ;I layer o f $ l S  million each year. 

Accord i i i  g tu  C'o 1~1111 bi :I, de Ihidaii I s  h ;id extensive know 1 edge c) f C'ol 11 mb i a' s 

irisuraticc aiid c l a i m  puograms, arid providcd advice to C'olumbia on all matters relating thcrcto, 

m c l  C'o I ti m I-, I ;I ire I i cd iipon dcfcndanls lor this advi cc. c'o 1 iriiibiri cot1 tends that clc fciidaii ts' 

rcsp o I i si 13 i 1 i 1 i c s i i i  c I u (1 cd g i v i 11 g not i c c to E c 1 a i 111 s 10 C'co 1 L I ~  b i a' s i lis I i I-el-s. In t ti i s i 11 s t ;in c e,  

( ' o 1 it iiih i ;t 111 ;i i ti ;i i 11 s t 11 ;it d c i-c I 1 d :in I s  were ob 1 i ga t cd , 11 11 t fn i 1 cd, t o  p I ac c C h  I Li  I i i b i a ' s ex c cs s 

insurer, rl'lG, on timely notice of the lhree occiirreiices, or, allern:iLivcly, to tinicly iidvisc 

Columhiit of its obligalion lo give such notice lo ils cxccss insurer. I-lcrc, Clolumhia (or :t 

deleiiclant entity x t ing  uii belial1ol'C'oluIiibi:t) gavc noticc to TIC; 011 various datcs in  1900 (11' 

Ihcsc incidents and rel:iled lawsuits, and, on each occasion, dcmandeti that TIG indciiini Ijr 

C.'uluiiibia in the even1 that the tinderlying primary irisura~icc was exhausted. TTG, rc.jcctcd cadi 

siicli cIemand f'C)i- i~isura~icc coveragc in writing based oti Intc notice o r  claim aiid suit.' 

In 11ic compliiinl, daled Oclober 26, 2004 (Complaint), Columbia asserts ca~iscs 01' 

ncliori sounding in ncgligcncc, hreach ol'coiitract and bi-each ~1 fiditciary duty @list dcl'cildniits. 

C'oluiiibia clairiis that it  is cntitlcd lo reimbursemeiit froiii defeiidaiils of the settleinent arid 

clcl'cnsc costs which C'olumbia paid, bul woiilii have been covered hy its ~ X C C S S  insLir;iliuc liacl 

defendants given timely notice of the claims/suits. I n  cach iiiattei-, tlic scttlcriicnt paid by 

CoILiinhia cxcccdctl tlic scl LinsLii-cd retention ($ 500,000) and primary policy limils ($1 million). 

Columbia irlso sccks rci i i ibi~~~ci i i~i i f  of cother cxpcnditiircs iiiclirdiiig the cosls incurred in  

engaging covcrag:e counsel to evaliiate its posilicoti, a i i d  to iilc a scpr;itc covcragc d o n  in 

Illinois iigitinst its excess can-ier 1-clatiry to tlic Gcoii7dc7, riiattcr. 

L) e fen d an I s  main lu i t 1 tli at Co 111 I 11 I? i a ' s i 11 -110 ~ i s c  r i sk iii a I i iigc r, M arc i ;I Fi s ti er, w ;IS 

C'oluiiihia coiiitiiciiccd 3 covcrage aclion againsl 'I'IG in Illinois pertaining 10  he 

3 

G oiiz a1 C L  i t i  c i dc I i t , wl i i c li T IC; a 11 d c'o 1 I I i i i  b i a even t ii a1 I y s e 11 I ed . 
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h e  f i rs t  poinl of cuntact [or any claims against Clolunibia, and that she managed the claims and 

was :tw:trc ;it all times of tlic status, valualioii and 1i:tbilily aixtlysis o r  each claiiii. Tt was Ms. 

Fi she r, and none c) t h ci- , d c lkii d a i i  ts s i i t ~  111 i I ,  w li o i i i  v e s t i ga t ed c 1 ai m s ;in d m ;I i t i  lain ed ‘hands on ’ 

coiilrol over a11 insurance-relilted dccisions. Dcf‘cudants contcrid tlint, at soiiic t imc i i i  I999 - : i d  

lint before - C h l i i m b i a  first reqiiestcd that clcfcndanls reporl these claims to ‘I’IG. Defendants 

conlend lhat  i t  was Columbia’s duty, and not del‘cndants’ duly, to placc carricrs on noticc of thc 

iindei-lying claims,   id that, in  any evc~it, dcf‘cndants did not have prior noticc of 11ic clainis o r  

suits, such that they coiild have been cxpcctcd IO pi-ovide notice olsame tu ‘HG. 

FHS subillits that il did not coiiiiiieiice opcratioiis ii i i t i l  1999, and, as such, cvcn if  

giving iioticc of claims to carriers was within tlie re:ilm of its obligations, i t  would not l1:tvc hccn 

in  a position lo give noticc lo TTG a t  a time when i t  W B S  timely lo do so. 

According io IAG, it is not :in iiisiirmce broker c)i- co~i~iilt:ti~t, but I-athcr cngagcs 

in h e  wholly wirclatcd industry o f  cleveloping products which cn1i:irice ussel based transactioils 

with an cniphxis on real estate transaclions. TAG contends that it did no work whatsoever for, or 

have any responsibilities to, Clolumbia, but ratlicr worked solcly for Coluinbia’s foi-incr parcnl 

company, ‘l’riac. Ilowcvcr, IAG billed Columbia iii scvcii invoices spanning iwai-ly two ycars in 

excess or 9; 45,000 for insurance col-isulting and managemenl services. TAG suhmits that these 

bills rcllcctcd a decision by Ti-iac to apportion IAG’s bills among i t s  subsidiaries, including 

Clolumbia. Coliiiiibia, on [lie otlicr hand, siibmils that the nature and cxtcnt o f  tlie exacl services 

that I At3 provided, and whctlicr those serviccs wcrc providcd lo Columbia, is not clca~-, except 

tha t  C‘olLtiiihia paid IAG siibslantial sunis for these services. 

C‘rawlbrd submits Ihat it did not have a coniract or any ollicr relationship wiih 

Columbia. C.’rawhi-cl clainis that i t  was nierely a third-parly claims adminislrator, contracted b y  

C.’olumbia’s prii iwy insurer, AIG Risk Management (AIG), to render clniiiis adjiistiiig services 

pursuanl lo ;i claims scivicc agreement bctwccn Clrawford and AIG. 

Note 01 Tssuc was filed March 8, 2007, atid these summary jucl~riicnl molioiis 

4 
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wcrc m:idc witliiii 60 days tlicrcaftcr 

c' r) 1 i i  I 11 b i :i iii :i i I i t a i ii s 111 ;it t 11 c va r i o i i  s rlc fcii dai i ts act ccl as brci kcr, agent, c 011s II 1 tan t , 

and t 11 i I-d -party adni i ni s t rat 01- on bcli a1 I' o 1' Co 1 i i m  17 i a, a i id  th a( each breached d ti li es ow cd lo 

C'ol~ii~ibi;~ and/or b~-cac I~cd coiitracl obligations by Iiiliiig lo provide notice lo h e  excess insiirer, 

TI( i ,  oi'thc tlir-cc iiiidcrlyiiig claims, resul ling in dcni:il of cxccss covcragc. 

'I'hc H I  IH dcfcndiinls submit I h a t  Ihey arc cnli tlcd to summary jiidgiiiciit 

disniissing the C'oinplaint 011 the groiriitls tliat: (a) they did iiut have ;i "special relalionsliip" with 

C'oluriibi:i sufiicicnl lo  impose such a dirly 011 them to place the exccss insurer, TIG, on notice of 

tlic tlii-cc Liiiclcrlyiiig claiins aiid lawsuits arising thcrchi i i ,  or, altciiiativcly, I I'.sucli a duty was 

owed by h e  HI113 defendanls lo notify Columbia's insiiIei-s or  the underlying claims and 

lawsiiits, the cvidcnct: establishcs Ilia1 the HUB defeendanls were never provided wilh notice of 

m y  of llic iindcrlying claims for reporling pillposes and thiis could not have placed TIG on 

iioticc; ( I ? )  thc iicgligcncc ;itid brcach ol- fiduciary diity c;iiises oC action ;ii-c b a l m 1  by thc thrcc- 

year statute o C  limitatioiis; (c) tlic ncgligcncc and brcach of fiduciary duly caiises of action are 

duplicative 01' the hrcach of conlracl claim; and (cl) the claims iisse~-Lecl ap ins t  tlic iiidivid~al 

employee ol'oiic or i m r c  of tlic corporalc dcfcndant hercin. 

FI-IS, IAG arid C'rswford join in the above, and furlher suhmil thal they are 

cnlillcd to siinimary$iid~menl because: (a) FTTS did iiot cc)~iii~iciicc operations unt i l  1909, :it 

which timc, any notice to TIG would liavc already heen untimely; (b) IAG perfonned i1111-elated 

scrviccs Ii>r C'o1uiiihi:i's parent corporalion, and did not p d m i  any business 01- sci-vices lor 

Coliimbia; and (c) thcrc was 110 privity bclween C'olunibia a i d  Crawford. 

DeTendants' arguments iii support of suiiimaiy judgment arc liascd on 1eg:al 

doctrines and case law applicable to tlic liability of insuraiicc broltcrs and other insurance 

5 
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k, 7 NY3d 152 12000]) rallicr tliaii law applicable to insurnncc pmf'cssionrils' obligation to 

a give noticc to tlic insurer on belial f o f  thc insured ol'claiiiis cor xt ions  filcd against thc insured. 

C cui s eq 11 c I i t 1 y, 111 c c o i i  c 1 I i s i o ii s LI rg ed by d t: fcii dni i t s arc ti1 is g ti i ~1 ed . 

New Yolk 1-oiitiiicly rccogniLes ;iii obligation I)y iiisiir;iiice bi-ohcrs aiid consultants 

to tlicir client, thc insured, to notify the i i i smr  ol'clainis and/or irclioiis nrgunhly fillling wihiii 

llic scopc of coveragc. l'hiis, in Martitii v I,afiiyelle Studio C'nr-p. (273 AD2d 112 11'' Dcpt 

2000]), thc k'ii-st r )cp~lmcnl  Iield that h c  iiisui-et1 was ciititlcd lo summary j d g m c n t  against its 
I 

I iiisiiruice hi-okcr, declaring (he broker liable to bcar the cask of dereiiding and indciimifyiiig tlic 

ins[ii-cd i i )  tlic iindei-lyiii~ action to  he cxtcnt of tlic coverage tlic insurcr- wotrld havc providcd 

had il bccii tiiiicly notilicd of the coverccl cl:iims against tlic insured in h e  miriii action. The 

court staled that llic insured "is cntilled to recovcr against ((he broker) all  damages cnuscd by ( lhe 

broker's) iicSligcnt rekiral ol'thc claim to thc wrong insiirci-, i.c., the costs ofdcfcnse and 

itidciiiiiity cquivulent to what [the insiircr] would Iinvc provided had  i t  hccn tiniely not i l id  , . . ." 

(d; see i i lSO M c ~ a  C.'oiitl-xtitiq, Iiic. v Trisurancc C'orp. o f  New York, 37 h D 3 d  609 [3d Dept 

20071 I cicfcndant brokcr was not eiititlcd to siimmal-y jitd~iiiciit dismissing cause of action based 

on broker's allcgcd fiiilwc to foiwai-cl a timcly notice of claim lo plainti u r s  iiisuriiiice caiiicr 

based on tlic cxistcnce d- triable issues of facl]; Lavandicr v Ldmri i -k  Tiis. C'o., 26 AL)M 204 

[ 1 I' r q , t  2000] [pl;uiiti f'f-insiired permitted to amcnd complaint to assert c;iiises ol'nction for both 

hrcach of contract and negligence against iiisuratice broker for its fiiiliire lo timcly forward notice 

ol'clniiiis to  Lhe insti id 's  cxrier]; Raschall Ol'licc of thc Commissioiicr v Marsh & Mcl .cnnan, 

h, 295 AD2d 73,  82 11" Dcpt 20021 [dcfeiidaiit-broker was not cntitlcd lo suiiimaryjudgtiieiit - 

if the insurcd notitled thc broker oCits receipt o r  llic plcadings in tlic iiiidcrlying actioii, thcn 

broker Iiad 311 obligation to alert plaintiff arils iiccd to iidiry insurance carrier of tlic lawsuit]). 

'rlic First Dcpai-tmeiit, in the Haschall case, slntcd: 

I n  u i y  cvcnt, Whitu's iiiisiiiteil~rct~itioii or the scopc of 'I'win C'lty's coverage is 
not dispositive ol'kiscball's clnim thal Marsh friiled lo advisc it properly as to its 
notice ohligalions. If  Whilc, as he claims, did, in  fact IiotiIy Quinn on reccipt of 
the Pjazm sumiiions and coi)ipl:iinl, Marsh, at :i miiiiiiiiriii, 11nd an obligation to 
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alei-t Baseball of its ncctl to iiolify Twin C'i ty of tlic lawsuit. An ins~ii-ed has a 
right to look to lhc  cxpcrtisc of its brokcr with rcspcct to insurance mailers. (&, 
e.c.? Hell v O'Leary, 744 F2d 1370, 1373.) And, it is 110 mswcr h r  the bl-oker to 
aigiie, as ai1 insurer might, that h e  insured has 3 1 1  ohligatioii to l-ead the policy. 
(See,  e . ~ . ,  Rolanelli v Madden, 172 AD2d 81 S ,  817, Iv denied 70 NY2d 754.) I1 
is pixxiscly to pcrforni this scrvicc 3s well as others thilt the insured pays a 
commission to tlic brokcr. 

(d). 
Thus, conti-ai-y to tlic ~ m s i t i o i i  lakcii by delindants, insurance brokers and 

iiisiirancc prc)li;.ssions gciicixlly do owc n duty t o  thc irisui-cd with I-especl to iioiifyiiig insurers of 

cl:iims and suils. Tliiis, licrc, if C'oluinbia alci-tcd defciidants to tlic c)cciii-rcricc(s) iri question, or 

alcrted deCtiidanls to its 1-eccipt of the pleadings in  the respective actions, tlicii said notificd 

defendants may have h r d  an obligation to notify TlG or, at a mininiirni, to alert Columbia of its 

riccd to imtily the cxccss iiisiirer of  tlic lawsuits (m Martiiii v TAiyelte Studio Corp., supra). 

Even if hoy  might otheiwise owe ;i dilly lo notify insur:incc carriers of nii 

insurccl's claims/suites, del'endants coiitciid that, Imcd oil the liicts 01 this case, 1he1-e can be 110 

hrcacli o f  that duty or ohligntiou Ixcaiisc: (a) Colunihia dlocatcd thc liinction of analysis 01' 

13 ci t en t i i1.1 c 1 aims, i tic I LI d in g the iii aki 11 g o r  dct cmi i I i at i o 11 s 13 crt aiiiin g to 110 t i  ii cat i o i i  of. i 11 s I I 1x17 c c 

carriers, to its iii-liousc risk iiiaiingcmeiil team rather Ihan  to oiilsidc itisiiraiicc professionals; and 

(11) C:olumbiri iicvcr gavc tinicly nolice lo defendant(s) of any of h e  three iinderlying claims or 

1-e 1 ;i t ecl 1 awsii i t s. 

'The court h d s  that clucstions 01 [act exist with respect to whether Columbia 

:illoc;itcd s~ich decision making : i d  notification fimclions lo itself(see e . ~ . ,  National Union Fire 

Ins. ('0. of Pittshur~h v Fidclity National 'I'itle Ins. C'o. o f N e w  Yorli, 243 AD2d 275 [ 1'' Depl 

19!17]). Ti-iahle issiics 01 l - x t  also cxist with rcspcct to the question ofwlictlicr dcl'cndants had or 

should have liiid iioticc o F  the claims, arid what if mything they did,  or could have been expecled 

to d c), regard in g not i fi c at i on, ii n d er th c c i rc uni st ai 1 ccs o f 11 i i s c ase, t ah: i 11 g i t i  to c 011 s i  d c1-a t i on t t i  c 

relationship of tlic parties. The fiicts pertaining to these issues are not clear, and, ;is such, 

dcfcnrlants liavc riot cstahlislicd tlicir cnlitlemcnl lo  siinimary judgment on h i s  ground (s 

7 
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g ~ l J f 3 i l ~ ~ ~ ,  A1val-w v Prospect I - I o ~ ,  08 NY2d 321) [ 19861). 

FI IS l i x  dciiioiislralctl that it did iiot coiiiiiicnce active operations until  1999, 

whcn giving notice to TIG would liavc heen tiiilimely. C'olunibia llns M c d  to rcfiile this 

showing. Accordingly, FI IS is ciililled to s~i~iiinai-y$ud~iiiciit iii its fwor.  

LAC; has liot dcmonslrated thijt i t  is ciititlcd to  summaIy judgmenl. Lkspite its 

claim tl ia t  i t  pci-lbrmcd unrclaled sci-vices Ibr Triac only, md lhal Coliriiibia's payniciit nl'ncarly 

$50,000 to IAG was an-angccl solely ;is :in accounting corivciiiciicc for T r i q  IAG h x  firiled to 

submit sufliciciit cvidence to suppor& this contcnlion ;IS ;1 mattor o r  law, aiid/or Coliiiiibia has 

dciiionslrirled thc cxistciicc of kiclual issircs pcrtaiiiiiig tr, l he  relalionship between TAG and 

Co 1 I I  m b i ;i., s LI I'li c i c1i t t c) d c fcat I AG ' s c i i  t i t 1 ciii c ii t to s ti i i i  111 ary j I id g i  en t . 

Although C'ol~iiii bia acknowledges that Coluinbia iicvcr had a conlracliial 

rclationship with C'I-awhid, it c l a im tha t  Ci-awhrel's lack ofprivity argument is unavailing 

becaiise Clolumbia is ;I third-party bcncl7ciaiy of the contract bctwccu AIG and Crawrod,  md, 

aclditionally bccause Chwhrcd, as ;i thii-d-party adiiiinislralor, owed :I duty as ai1 insurance 

13 rc) I'cs s i c) 11 a I to C'o 111 m bi a, M at cr i :i 1 I ria b 1 e CI uc s t i o 11 s of fx 1 pi-ec 1 I id e 11-1 c co ur-t from d e I er-rni iiir i g, 

;it this jiiiictiir-c, tlicsc argiiments. Accordingly, C'rawfbrd's request for summary .juelyiiciit is 

dcniud. 

'I'he court rejects dcfcndants' claim that the negligence iind bi-cncli of fiduciary 

diity c;riiscs ~I 'actioii  arc diiplicativc of the breach o ~ c o i i t r x t  claini (e Lavandicr v 1,aiidiiiarli 

Ins. (-h, WlT>) .  

The courl likewise rcjccls defeiitlants' argument that the iiegligencc and 1-lduciai-y 

duty C;ILISCS of x l ion  i11-c time-hai-red by tlic thrcc-ycar slalute of limitations. Dcfcndanls submit 

that h e  limitatioiis period stxled i-uniiiiig a1 h e  tiiilc TIC; should have been notilice1 or the 

~ I C L ~ I I I ~ ,  rather 1han when TIC; declined coverage. 'I'hey mainlain that tlic stritule of limitatioiis 

accrues li-om when the wroridoing c~cciirs : i d  not wlieii the wrongdoing is discovcrcd (National 

Life Ins. Co. v Fi-;iiik R.  IHall Sr. Co. of Ncw York. Inc, ,  1 1 1 AD2d 08  1 [ 1" Lkpt 1985 1, affd, 07 
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N Y 2 d  102 1 [1086]). 'I'hcsc ciiiises of action are not barred hy tlic statulc of limitations (G 

/ T av:indicr v Landmark Tiis. Co., siipra I the proposed iiegligciicc claim ncci-Lied not at the tiinc o f  

tlic irllcgcd bi-c;ich of duty, but suhscqucrilly, a i  lhc tiriie or irijiiry, i.e., wlicri the insuraiice 

company disclaimed covci-age to tlic insurccl]; see also C ' ~ i 1 i t i i t i ~ h i i t i 1  v Iiisui-ancg c'o. o f ' N o ~  

Amci-ica, 2000 WL 2503464,*4 [ED NY A ~ i g  3 I ,  2000, I>earic, J ,  No. 04 C'V 2907 IUD VVI']). 

claiiiis asserted againsl him.  I IC contends h a t  any and all actions pc i fb lmed  by liiiii we1-t: doiic iri 

l i i s  capacity 3s ;iii agcnt or oflicer of thc various corporate defendaiits. 

k i n g  m i  officcr of ~i corporate dcl'cnd:tnt, willlout mor-e, ~ O C S  iiot provide a basis 

to eslahlish iiidividiial or pcrsoiial liability. 

c o i p m k  vcil . . . hear ;I licnvy hili-den of showing l h t  tlic corporation was dominated as lo the 

"[Ilt is well scttled that "[l]huse scckiiig lo picrcc ;I 

t r ~ i  11 s 3c 1 i 011 ;it I acli cd a I 1 d t 11 ;i I s iicli do i 11 i I in t ion w ;is th c i 1 is rti iii ci i t o P h i i d  or c) tli crw i se rcsul tcd 

20071). To pierce the corporate veil, onc musl show "'that: (1) thc O W I I C ~ S  exerciscd coinpleic 

d o t l i i ~ l i ~ t i ~ ~ i  of tlic ccorpoi-iilion in rcspcct to the transaction irtlacltcd; atid (2) lhat such domination 

was med to coriiiiiit ;I h i i d  or wmig  agaiiisl thc plaintill which resulted in plaiiiti 13's iiijiiry'" 

(Slicndun Hroxlcastiiic Chrp .  v Small, supra a1 332, quoting Matter oIMorris v Ncw York State 

!Apt.  uf'l'axnticoii & Fin., 82 NY2d 135, 141 [ 1993 I), 

As cxpllained by the Third rlcparlment iii TTciin v Tri-Lnkcs Ford Mercury, lnc. 

(25 AD3d 00 I ,  902 13"' nept 20001): 

"Picrciiig the corporate veil i s  a11 equiIablc docti-ine which allows courts to 
clisrcgal-c.1 the corporatc l i o n n  whenever ncccssary to prcvciit h i i d  and liold 
corporale owmrs  liable Loi- llic cotix.7oralions' obligations (m Matter of Morris v 
New Yorlc Slalc I.>ept. ofTaxatioii CSL F'iii., 83 N Y 2 d  135, 140-141 [1993]; Statu 01' 
Ncw Yvrk v Iiobiii OperatiriE C1orp., 3 AD3d 769, 771 120041). . . . "The party 
scckiiig l o  piercc the corporale vcil must establish h a t  the cwiiers, through their 
dominatic-)ii, iibiised the pi-ivilcgi: ol'duing busiiicss in lhc ~(01-1701'i.lte Iorm to 
perpeLixtc a wrong or iii-justice against t h a ~  party such t h a ~  ;i court in equity will 
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iiitervene" (Mailer o f  Morris v New York Slate Llepl. of Taxatioii & Fin., supra a1 - I42)." 

C'olunibia has hlecl  to I - Z L I S ~  any fiicliial issucs sullicienl to dcfcat Fisher's 

cnlillement lo sumtiiaryjucl~ient.  There is no evidence showing lhal Mr. Fishcr actcd in an 

individual capacily or 21s anytliing oihcr thaii as a repi-esentativc of disclosecl corporate enlitics. 

Nor, conti-ary to C'olumhia's conlenlion, is thcrc any basis liere Ibr the coi~rt to disrcgarrl the 

corpoiate h r m  and picrcc tlic coi-porxitc vcil in ortlcr to prevenl fraud or achicvc cqualily. 

Laslly, [he court dcnics lhc parties' iiiformal rcquests for 1hc imposition of 

sa iic t i o 11 s again.; t C'o 1 i I m b i ;I. 

C'ONC ' I ,  IJS I ON 

Il is OKI>EKEI) lhal the motion by defcndants Fislicr llaiiis Shapiro Inc. and 

I i i  t c 1-11 :it i o 11 a I A in;i I gam ated Gro LI p , Inc . [or s 11 111 m iiry j i i  d gm cri t distil i s s i I i g  the c om p 1 ai n I a g:a i n s 1 

h e m  is grantcd to tlic cxteiil ihal  summary j~idgnient is grmled to dcfcndant Fisher I-Iaii-is 

Shapiro Inc. aiid tlic coinplaint is ciisinisscd as ag:ainsl defendanl Fislicr I larris Shapiro Inc, anc 

tlic I-emainder of h c  motion is dciiicd (motion 003); aiici i t  is Tt11-iher 

ORDEKEI) lhat the iiiotioii by defendaiils HIJH Intcrnalional Group Norllieast 

Tnc. Ok/a Kaye Insurancc Associates, Inc., Kayc Insurance Associates, Inc. New h ~ l m d ,  

AIcxaiitIu bishcr, A. Fisher Co., lnc., and N'CO Corp. for sunimary Jiidgmcnt disiiiissiiig tlic 

complaiiit againsl them is granled lo dereiidanl Alexander Fishcr and the C'niiiplaint i s  disniissctl 

;IS agaiiist dclkiidant Alexander Fisher, and the remainder of thc motion i s  dcnicd (m) t i cm 004); 

and it i s  hi-tiler 

01U)EREL) lhat the motion by defendanl Crawford & C'oiiipaiiy for sun-iinary 

j11clg:menl disniissing 1hc compl:iint and all cross claims against i t  is clcnicd (motion 005); and i t  

is liir-ther 

0IWEU.L) h a t  h e  action is severed and the rciii:iinelcr shall coiitiiiiic againsl tlic 

i-ci i 1 ai I ii ng cl e h i d  ants ; ;in d i 1 i s furl ti cr 
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