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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE HOMRD G LANE | AS PART 22
Justice

----------------------------------- | ndex No. 7671/07
In the Matter of JAN MOCON
Petiti oner, Mbt i on
Dat e May 8, 2007

- agai nst -
Mot i on
NEW YORK CI TY TRANSI T AUTHORI TY, Cal . No. 5
Respondent .
----------------------------------- Mot i on

Sequence No. S001

The foll owi ng papers nunbered 1 to 10 read on this application by
petitioner for leave to serve a late Notice of Claim

PAPERS

NUVBERED
Order to Show Cause- Affidavits-Exhibits..... 1-4
Answering Affirmation....................... 5-7
Reply Affirmation........................... 8-10

Upon the foregoing papers it is ordered that petitioner’s
application for leave to serve a late Notice of Claim is denied.
(see General Municipal Law 8§ 50-e[1][a]). It is within the
Court’s discretion to extend the tinme to serve a Notice of Claim
(In the Matter of Nahema Canty v. Gty of New York, 273 AD2d 467
[2d Dept 2000]). "The key factors to be considered in
determ ni ng whether to grant an application to serve a late
Notice of Claimare whether the [governnental unit or its
attorneys or its insurance carrier] acquired actual know edge of
the essential facts of the claimwthin the statutory 90-day
peri od, whether the petitioners had a reasonabl e excuse for the
del ay, and whether the delay woul d substantially prejudice the
[governnmental unit or its attorneys or its insurance carrier] in
its defense on the nerits." ( Matter of "Jane Doe" v. Hi cksville
Uni on Free School District, 24 AD3d 666 [2d Dept 2005]; Genera
Muni ci pal Law § 50-e[5]; Fox v. Gty of New York, 91 AD2d 624
[ 2d Dept 1982]).

In the underlying action, petitioner, Jan Mdcon seeks to
recover fromrespondent, New York City Transit Authority
("NYCTA") for personal injuries suffered as a result of an
acci dent occurring on January 24, 2006 when he allegedly tripped
and fell upon a nmetal plate at the WIllets Point/Shea Stadi um
Station of the #7 train in Queens, New York. Petitioner alleges
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that the netal plate had been placed down by the respondent, its
agents, servants, enployees, and/or contractors. Pursuant to
General Municipal Law 8 50-e, petitioner’s time to file a Notice
of C aimexpired 90 days after January 24, 2006. It is

undi sputed that petitioner served a Notice of C aimon

February 22, 2007. Petitioner brought the instant Order to Show
Cause on March 27, 2007.

Act ual Know edge of Essential Facts Underlying daimWthin
90- Day Statutory Period

Petitioner maintains that “respondent was placed on notice
i medi ately following the incident as it had workers at the scene
of the accident.” Petitioner’s counsel argues that petitioner
testified at his statutory hearing held on April 9, 2007 that he
bel i eved the accident was wi tnessed by a New York City Transit
Aut hority worker and that petitioner gave a description of the
wor ker and where she worked. Petitioner also alleges that
respondent has gai ned actual know edge of the facts and
ci rcunstances surrounding the claimw thin a reasonable tine.
Petitioner lastly nmaintains that respondent has failed to include
in its opposing papers an affidavit by a person with know edge to
refute petitioner’s assertion that actual notice was acquired.

Respondent asserts that it did not acquire any know edge
about the essential facts underlying the claim Respondent
further asserts that its first awareness of any all eged acci dent
on the date and | ocation claimed was upon recei pt of the
purported notice of claimserved on its offices over one year
after the occurrence. Furthernore, respondent contends that no
accident or incident reports were filed with defendant, that no
ener gency personnel were called to the scene of the accident, and
that petitioner was not renoved fromthe scene by anbul ance.

This Court finds that the respondent did not have act ual
know edge of the essential facts underlying the claimwthin the
90-day statutory period or within a reasonable tine thereafter.
The Appel |l ate Division, Second Departnent has held that this
factor "should be accorded great weight." ( See, In the Mtter of
Nahema Canty v. Gty of New York, supra). Respondent asserts
that it had no notice as to the accident until nore than a year
after its alleged occurrence. It is undisputed that petitioner
failed to file any incident or accident reports with the
respondent. Also, despite petitioner’s contentions, the alleged
fact that the respondent had workers at the scene of the accident
does not provide adequate notice to the respondent of the
essential facts constituting the claim The respondent has
failed to concede that the respondent had workers at the scene of
the accident, and furthernore, “what satisfies the statute is not
know edge of the alleged wong, but rather, know edge of the
nature of the claim” (Matter of Shapiro v. Nassau, 208 AD2d 545
[2d Dept 1994]). Wile petitioner states that he gave respondent
essential facts at the statutory hearing, said hearing was held
al rost 15 nmonths after the accident date.
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Reasonabl e Excuse for the Del ay

Petitioner’s counsel maintains that petitioner was unaware
that a Notice of Claimhad to be filed within 90 days and t hat
the delay was al so due to petitioner’s attenpting to recuperate
fromhis injuries and ot her nedical problens before retaining an
attorney.

Respondent argues that neither ignorance of the Notice of
Claimrequirenment or failure to pronptly contact an attorney do
not exonerate the petitioner fromconpliance with the statute,
and are not legally acceptable excuses for failure to conply,
citing (Matter of Gfman v. Gty of New York, 268 AD2d 588 [ 2d
Dept 2000]; Matter of Ragin v. Gty of AEM/Ybrk 222 AD2d 678 [ 2d
Dept 1995]; Matter of Ealy v. Gty of New York, 204 AD2d 720 [2d
Dept 1994]). Respondent al so argues that petitioner’s excuse of
physical disability contributing to the disability nust fail
because there is neither a nmedical affidavit nor hospital records
attached to petitioner’s notion. Respondent contends that
petitioner avers that he sustained serious injuries requiring
surgi cal intervention, but he does not state when or where the
surgery occurred, whether he was hospitalized due to his injury,
or state whose nedical care he was under

This Court finds that petitioner has failed to sufficiently
explain the delay in filing the application for |eave to serve a
| ate notice of claimapproximately 14 nonths after the accident
date. The petitioner proffers the excuse of ignorance of the | aw
and failure to pronptly contact an attorney. The Appellate
Di vi si on, Second Departnent has held that such explanations fail
to constitute a reasonabl e excuse for the delay (see, Matter of
Ealy, supra at 720-721; see also, Matter of Mallory v. Gty of
New York, 135 AD2d 636 [2d Dept 1987]). Addi tionally,
petitioner’s counsel sets forth the excuse that petitioner was
suffering fromhis injuries in this accident, which required
surgical intervention, as well as from other medi cal problens,
whi ch al so invol ved surgery. However, petitioner has failed to
provi de any nedical affidavit or any medical records or reports.
Petitioner additionally fails to provide any details as to the
dates and pl aces of his surgeries. As the petitioner has failed
to provide sufficient nedical docunentation, such nedica
expl anati on i s deened unreasonable (see, Mtter of Perry v. Qty
of New York, 133 AD2d 692 [2d Dept 1987]).

Substantial Prejudice as a Result of the Del ay

Petitioner asserts that respondent cannot show any prejudice
inthe late filing of the Notice of Claim and that respondent
has now gai ned know edge of the facts and circunstances regarding
the claim Petitioner avers that respondent was placed on notice
imedi ately following the incident as it has workers at the scene
of the accident and that had a Notice of Claimbeen tinely filed,
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the condition would have been renoved prior to that tinme by
respondent. Petitioner maintains that the areas was the same as
it was on the date of the accident with the exception of the
renoval of the netal plates that were placed down by respondent,
and renoved by respondent inmmediately after the job. Therefore,
petitioner argues, the netal plates would not have been present
even if the Notice of Claimwas filed within the 90-day period
follow ng the accident, and the information available at the tine
fothe late filing was substantially the sane as it would have
been even if a claimwas tinely filed. Petitioner also asserts
that respondent has failed to set forth the investigative steps
that it could have taken 90 days after the accident that it could
not take at this point. It has not clainmed that supervisors or
enpl oyees are no | onger available and has failed to show what, if
any, investigation it has pursued. Finally, petitioner contends
that since the accident in question was a worksite acci dent,

t here nust be contracts and ot her docunents that show the work
that petitioner and respondent were undertaking on the project.

Respondent maintains that it has been substantially
prejudiced in its defense of this claimby its inability to
conduct an investigation of the claimand otherw se assess the
nmerits of the claim Over a year has passed since the all eged
acci dent and as such, respondent asserts it has been deprived of
the opportunity to investigate the site as it existed in or about
the time of the accident, and to investigate the accident when
evidence and information were readily avail able. Respondent also
argues that information frompetitioner’s statutory hearing on
April 9, 2007, nearly 15 nonths after the accident denonstrated
t he substantial prejudice caused to respondent by the del ay.
Respondent cites to petitioner’s adm ssion at the statutory
hearing that he did not report the accident to any personnel from
respondent on the date of the accident and did not request
nmedi cal assistance at the scene. Respondent al so maintains that
based upon petitioner’s testinony, there is the question of
whet her the property involved was the respondent’s. Finally,
respondent maintains that it has been unable to ascertai n whet her
it had any other projects in the area or whether any of
respondent’s supervisors or project |liaisons were present at the
time of the accident.

This Court finds that the delay would substantially
prejudice the respondent in maintaining its defense on the
nerits. At the outset, the Court notes that it is unnecessary to
reach the issue of prejudice, since where there is a |ack of
know edge of the essential facts constituting the claimand a
| ack of a reasonable excuse for petitioner’s failure to provide
timely notice, the Court nust deny the petition ( Matter of
Carpenter v. Gty of New York, 2006 NY Slip Op 5010 [2d Dept
2006]). However, even assum ng arguendo, that this Court were to
consi der the issue of prejudice, it would be found that under the
circunstances, the delay of over one year substantially
prejudi ced the respondent’s ability to investigate the accident
scene as well as other circunstances surroundi ng the accident
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(Matter of Konstantinides v. Gty of New York, 278 AD2d 235 [ 2d
Dept 2000]) (an over six-nonth delay was held substantially
prejudicial). In the instant case, the purported Notice of Caim
was not served until alnpbst 13 nonths after the accident. Under
the circunstances, “the New York City Transit Authority was
clearly prejudiced by not being able to conduct a proper

i nvestigation while the facts surrounding the incident were still
fresh.” (Illlera v. New York Gty Transit Authority, 181 AD2d 658
[2d Dept 1992]). The respondent was not given a sufficient
opportunity to “tinely and efficiently” investigate the merits of
the claim (Matter of Light v. County of Nassau, 187 AD2d 720 [2d
Dept 1992]); see also, Pollicano v. New York Gty Transit

Aut hority, 225 AD2d 750 [2d Dept 1996]) stating, “[p]ronpt and
accurate information is especially inportant in cases involving a
defective condition which is transitory in nature. ”

Concl usi on

In conclusion, the petitioner has failed: to establish that
t he respondent had actual know edge of the essential facts
underlying the claimwthin the statutory 90-day period or a
reasonable tinme thereafter, to establish a reasonabl e excuse for
the delay in filing the Notice of Claim and to establish that
respondent woul d not be substantially prejudiced in defending the
claimon the nerits. Accordingly, petitioner’s application is
deni ed.

This constitutes the decision and order of this Court.

Dat ed: May 29, 2007
Howard G Lane, J.S.C



