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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE HOMRD G LANE | AS PART 22
Justice

----------------------------------- | ndex No. 13891/ 06
ECATERI NA DRAGUTESCU
Pl aintiff, Mbt i on
Dat e May 22, 2007

- agai nst -
Mot i on
NEW YORK CI TY TRANSI T AUTHORI TY, Cal . No. 5
Def endant .
----------------------------------- Mbt i on

Sequence No. S002

The foll owi ng papers nunbered 1 to 8 read on this notion by

def endant for an order pursuant to 22 NYCRR 202.21(3) striking
the Note of Issue and Certificate of Readi ness and renoving this
action fromthe trial calendar on the grounds that the
Certificate of Readiness is incorrect in that all discovery has
not been conpl eted; cross notion by plaintiff for a special

pr ef er ence.

PAPERS

NUVBERED
Notice of Mdtion-Affidavits-Exhibits...... 1-4
Cross MotioNn. . ...... .. ... 5-8

Upon the foregoing papers it is ordered that the notion and
cross notion are deternm ned as foll ows:

Def endant’ s ©Moti on

That branch of defendant’s notion for an order pursuant to
22 NYCRR 202.21(3) striking the Note of Issue and Certificate of
Readi ness, and renoving this action fromthe trial cal endar on
the grounds that the Certificate of Readiness is incorrect in
that all discovery has not been conpleted is hereby decided as
fol |l ows:

Def endant maintains that plaintiff has failed to conply with
the directives of a Prelimnary Conference Order dated
Decenber 4, 2006 by not: providing a Supplenental Bill of
Particul ars, appearing for an exam nation before trial,
submtting to orthopedi c and neurol ogi ¢ i ndependent nedi cal
exam nati ons and providing H PAA conpliant authorizations.
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Def endant al so all eges that there is a Conpliance Conference
schedul ed for July 16, 2007.

Plaintiff argues that the reason she has not appeared for an
EBT is “[d]efendant refused to go forward with the plaintiff’s
(and defendant’s) deposition on April 5, 2007 although
[plaintiff] called the Transit Authority on at |east three
occasions on April 4 to confirmthat it would take place - as
plaintiff was ready to proceed.” Plaintiff’s counsel then deened
t hat defendant wai ved the deposition of plaintiff. Additionally,
plaintiff contends that she had not been served with a notice for
a physical exam nation, and as such, plaintiff’s counsel deened
t hat def endant wai ved t he physical exam nation. Furthernore,
plaintiff clainms that conpl eted H PAA authorizati ons were served
on defendant. Finally, plaintiff argues that the Note of
| ssue/ Certificate of Readiness was filed on April 9, 2007 and
recei ved by counsel for defendant on April 10, 2007 and as such
defendant’s instant notion is untinely as it was nmade wel |l beyond
the 20-day tinme period in which to nove to strike an action’s
Note of Issue. (22 NYCRR § 202.21[e€]).

UniformRules for Trial Courts (22 NYCRR) 8§ 202.21(e) sets
forth specific procedures for vacating a note of issue. Wthin
20 days after service of a Note of Issue/Certificate of Readiness
a party can nove to vacate the Note of I|Issue upon a show ng that
the Certificate of Readiness is incorrect in some nmaterial way.
This Court finds that it is undisputed that the Note of |ssue was
filed on April 9, 2006 and the defendant’s notion to vacate the
Not e of Issue was served on May 4, 2006. It is undisputed that
def endant did not nove to vacate the Note of |ssue within 20 days
of its filing. Pursuant to the Appellate D vision, Second
Departnent, where the defendant does not nove to vacate the Note
of Issue within 20 days of its filing, “the defendant [is]
required to denonstrate that unusual or unanti ci pated
ci rcunst ances devel oped subsequent to the filing of the note of
i ssue and certificate of readiness which required additional
di scovery to prevent substantial prejudice ( see, 22 NYCRR
202. 21[d]).” (Audiovox Corp. v. Benyami ni, 265 AD2d 135 [2d Dept
2000]). The Court finds that defendant failed to proffer any
unusual or unantici pated circunstances whi ch devel oped subsequent
to the filing of the Note of Issue and Certificate of Readi ness
and as such the second prong of the standard ie. “substanti al
prej udi ce” need not be addressed. (Uica Mitual Ins. Co. v
P.MA Corp., 2006 NY Slip Op 8971 [2d Dept 2006]); Gonez v. New
York Gty Transit Authority, 19 AD3d 366 [2d Dept 2005]).

However, pursuant to 22 NYCRR § 202.21(e), the Court can, at
any time, on its own notion, vacate the Note of Issue if it
appears that a material fact in the Certificate of Readiness is
incorrect or if the certificate fails to conply with the
section’s requirenents in sone respect ( Basetti v. Nour, 287 AD2d

2



[* 3]

126, 132 [2d Dept 2001]; Jones v. Lynch, 298 AD2d 499 [2d Dept
2002]); Vasquez v. Gonez, 2005 NY Slip Op 25119 [Sup. C., Bronx
Cty 2005]. In the instant matter, the Court finds that materi al
facts in the Certificate of Readiness are incorrect.

The Prelimnary Conference Order sets forth a tinmetable for
the conpletion of disclosure in this matter, including specific
dates for depositions of the parties and physical exam nations,
and the date of July 16, 2007 for a Conpliance Conference. The
order also directs that plaintiff shall file a Note of
| ssue/ Certificate of Readi ness on or before Novenber 20, 2007.

In the Certificate of Readi ness dated April 5, 2007 filed by
plaintiff, plaintiff’s counsel attests, inter alia, that (1)
physi cal exam nations were wai ved, (2) discovery proceedi ngs now
known to be necessary were wai ved; (3) there are no outstanding
requests for discovery; (4) there has been a reasonabl e
opportunity to conplete discovery; (5) there has been conpliance
wi th any order issued pursuant to the precal endar rules (22 NYCRR
202.12); and (6) the case is ready for trial. The Court finds
that these representations by plaintiff are incorrect statenents
of material facts.

In opposition to the defendant’s notion, plaintiff’s counsel
attests that physical exam nations have been waived. Plaintiff’s
counsel affirms that his conversations with the enpl oyees of
defendant, and the fact that his client had not been noticed for
a deposition, led himto believe that the depositions were al so
wai ved. However, such assunption that defendant waived its right
to disclosure was erroneous, unilateral, premature and in
contravention of the directions of the Prelimnary Conference
Order. Pursuant to the provisions of the Order, the Court has
the authority to determ ne whether defendant waived di scl osure
and whether all discovery is conplete. Indeed, these issues were
ri pe and proper subjects for the Conpliance Conference schedul ed
for July 16, 2007. At the Conpliance Conference, the Court could
have determ ned if defendant wai ved any di scl osure proceedi ngs,
instead of the plaintiff unilaterally deciding to deem di scovery
conplete. Here, the New York City Transit Authority established
that it had not conducted a deposition or physical exam nation of
plaintiff, that it did not waive such disclosure proceedi ngs or
any ot her disclosure proceedings, and that the case is not ready
for trial

Accordingly, as material facts in the Certificate of

Readi ness are incorrect, the Court sua sponte vacates the Note of
| ssue and Certificate of Readiness. As all discovery has not yet
been conpleted, the matter is not yet ready for trial. ( Garofalo
v. Mercy Hosp., 271 AD2d 642 [2d Dept 2000] [where the Court held
that incorrect statenent in personal injury plaintiffs’
certificate of readiness, asserting that all pretrial discovery
had been conpleted when it had not been, was material, and thus,
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their filing of a note of issue was a nullity and properly
vacated]; 22 NYCRR § 202.21[e]; see, Drapaniotis v. 36-08 33"°
Street Corp., 288 AD2d 254 [2d Dept 2001]). The action shall be
stricken fromthe trial cal endar upon presentation of this order
to the calendar clerk. Plaintiff may restore the matter to the
trial cal endar upon conpletion of all outstanding di scovery and
the resolution of any discovery issues, along with paynent of the
appropri ate fee.

That branch of defendant’s notion for an order pursuant to
CPLR 3212(a) extending defendant’s tine to nove for summary
j udgnent until 120 days fromthe date of conpletion of al
out standi ng di scovery is denied. As the Note of |ssue has been
vacat ed, pursuant to CPLR 3212(a) and the Prelim nary Conference
Order, defendant may nove for summary judgnent no | ater than one
hundred twenty days after the filing of a new Note of |ssue.

Additionally, that branch of defendant’s notion for an order
pursuant to CPLR 3124 and 3126 to conpel plaintiff to conplete
di scovery in this matter or, in the alternative, to preclude the
plaintiff fromoffering any evidence at the trial of this action
as to any subject on which discovery has not been provided is
granted solely to the follow ng extent:

It is ordered that the parties are to appear for
exam nati ons before trial on a date, tine, and place nutually
agreed upon by the parties, but no later than sixty (60) days
fromthe date of service of a copy of this order with notice of
entry.

It is further ordered that plaintiff is to appear for
i ndependent neurol ogi c and orthopedi c nedi cal exam nations on a
date, tinme, and place nutually agreed upon by the parties, but no
| ater than sixty (60) days fromthe date of service of a copy of
this order with notice of entry.

It is further ordered that plaintiff is to conply wth
def endant’ s dermand for a Supplenental Verified Bill of
Particulars within sixty (60) days after service of a copy of
this order with notice of entry.

Shoul d plaintiff fail to conply with this order, defendant
may nove for sanctions pursuant to CPLR 3126.

Defendant is directed to serve a copy of this order upon
plaintiff.

Plaintiff's Cross Mdtion for a Special Trial Preference

Plaintiff’s cross notion for a trial preference is granted
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W t hout opposition. Plaintiff established through her affidavit
of nmerit, driver’s license, and United States Passport that she
is 73 years old and therefore entitled to a trial preference
under CPLR 3403(a)(4) (see, Pagliocca v. M G ossman Lunber
Corp., 29 AD2d 520 [1°% Dept 1967]; Barbero v. Gty of New York,
16 AD2d 770 [1°" Dept 1962]).

Plaintiff is directed to file a copy of this order with

notice of entry upon the clerk of the Trial Term Ofice, Room
140.

This constitutes the decision and order of the Court.

Dat ed: June 7, 2007

Howard G Lane, J.S.C.



