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HSUPREME COURT OF THE STATE QOF NEW YORK
COUNTY OF NEW YORK: IAS PART 55

MTICTIATLL KARES, DECISTION and ORDER

Plaintiff,
Index No. 113956/02
~againsl -

the Eslale of PRTER I.A. SZILAGYI, M.D.,

. EDWARD TOWNSHEND, JR. As Txcecocutor 04_ I(
Delendant.

Jane Solomon, J.: CYE%E?Wr
. | . Sog |

Tn Lthis malpractlice action, derendané%ﬁaves for: 1) an
order striking plaintifi{’s pharmacology and psychiatry expert
wilness disclosures on Lhe grounds Lhat they were not timely
served in accordance with this court’s order dated November 13,
2006; or in Lhe alternative, 2) an order slkriking plaintiflf’s
pharmacology experl witness disclosurc on the grounds that the
cxperl witness is not qualificd to ofler opinions about
psychiatric standards of care and an order sltriking thc
psychiatry experl witness disclosure on Lhe grounds that Lhe
expert’s opinions are speculative; and 3) an order dismissing the
Complalnt on the grounds that this action is not supporled by
valid expcort opinions. For the rcasons stated below, the motion

is granted In part and denied in parl.

Plaintilf commenced this action in July of 2002.
Plaintiff alleges that Dr. Srzilagyi failed Lo diagnosc and Lreat

plaintiff’s lLruc psychological condition, i.e. hypomania and
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bipolar disorder. Plaintill alsc alleges thal Dr. Szilagyi
failed to schedule follow-up arzoinktments Lo monitor Lhe
prescribed dosages of Luvox and ilgnored certain signs and
symplLoms of mania, increased alcohol consumption, increased speed
ot thinking, increased encrgy level, increcased debt and negative
changes 1in sleep patterns. The Complainl. asscrts Lhat the
doctor’s alleged negligonce exacerbated plainliff’s gamb1ing
disorder, resulting in a significant loss of money and loss of

reputation.

“It 15 well scttled thal Lhe determination of a
witness' qualification to teslify as an expert rests in the sound
discrelion of the Lrial courl...and ‘will not be disturbed in theo
absence of a serious mistake, an error ol law or an improvidentL

exercise of discretion.’" Stcinbuch v Stern, 2 AD3d 709, 710 [2d

Dept 2003], qguoting Pignataro v Galarzia, 303 AD2d 667, 667/-668
[2d Dept 20031. M'A witness may bc qgualified as an expert based
upon "[l]long observation, aclual expericnce and/or study.’" I1d,

quoting McLamb v Meotropolitan_Suburban Bus Auth, 139 AD2d 572 [2d

Dept 1988].

Iniltially, defendant argues that plaintiff’s cxpert
testimeony should be stricken pursuanl to CPLR § 3126(2) as
untimely. It is undispuled thal plaintiff was required to serve

tho expert witness disclosurce by Docember 18, 2006. pPlainliff
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did not serve such disclosure unt.il January of 2007. However,
defendanl has not demonsbrated Lhan plainliff’s conducl was

willtul or Lhat defendanl. would ke prejudiced. Sca, Leeds v

Lenox Hill Hospilal, 6 AD3d 232 17 Dept 2004]; Sanchcez v City

of New York, 266 AD2d 127 [lslk Deopt 1999]; Crowley v Montefliore

Hosp and Medical Center, 128 ADZd 443 [lsl Dept 19287].

Thereforc, this portion of Lthe motion is denied.

A. Dr. Wurpel

Plaintiflf sccks Lo introduce expert testimony from John
Wurpel, M.5., Ph.D, who is a pharmacologist and an Associate
Prolfessor of Pharmaccutical Sciences. Dr. Wurpel would be
expected to opine on the pharmacology, monitoring and adverse

cffecls associated wilh the use of Luvox.

Dr. Wurpel would Lestify that use of Luvox 1s
associated wilh numerous side efllfects and adverse reactions.
These include changes in, among olkher things, mood, outlook,
cognitive behavior, impulsive behavior and mania. Other effeccts

include nervousness, agitation and psychotic reactions.

Dr. Wurpel would further testify that he believes that
plaintiff developed an adverse reaction (mania) from the use of
Luvox. Ile would also testify that Dr. Szilagyl failed to

recognize Lhis adverse rcaction and therefore failed Lo trcat
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such condition. Finally, he wou o testifly Lhat Dr. Szilagyi
should have reduced plainlifl’s dosc or changed his therapy by

adminislering a different antidepressant drug.

In general, an cxpert who is not a doctor is not
qualilied Lo render a modical opinion or to testily as Lo whether
a doctor deviated from acceptoed standards ol medical carc in

treating lLhe plaintiff. See, Elliot v Long lsland Home, T.id, 12

AD3d 181, 182 [2d Dept 2004] (nursc not qualilied to render

medical opinion); Mills v Moriarty, 302 AD2d 436 [2d Dept

2003] (“nurse-practitioner, who was not a medical doctor, was not
qualified Lo render a mcedical opinion as to the relevant standard
of carc and whether Lhe defondants had deviated from that

standard”) . In Jordan v Gleng Falls Hosp, 261 ADZd 666, 667 [3d

Dept 1999], Lhe plaintiff submitted an affidavit of a
pharmacologist who opinced thal “in light of plaintiff's past
medical history, defendanl should have prescribed ‘prophylactic
antimicrobial therapy’.” The trial court rejected such
testimony. Tn affirming Lhat decision, the Appcllate Division,
Second Department noted that the expert witness possessed a Ph.D.
in pharmacology, and an “impressive curriculum vitae”. Td.
However, he was not a medical doclor and thus neither his
cducation or his professional cxperience qualified him Lo render

an opinion as to the course of treatment the defendanl should

have undertaken. Id. As such, his proposed testimony could not
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be considered compctont medical opinion with regards to the

defendanl's negligence. Id.

Here, Dr. Wurpel is not tualilied Lo render a medical
opilnion or to oplnc on whether Dr. Szilagyi’s treatment of
plaintiff deviated [rom accepted standards of medical care. Dr.
Wurpel is not a medical doctor. Nothing in his curriculum vilkbae
suggesls or demonslrales that ho is qualified to opince on the

Lype of Lreatment that plaintiff should have rcceived.

Dr. Wurpel 1is, however, gualified to opine on the
general pharmacological effects of Twvox. Pharmacology,
generally, “involves the study of drugs, the properties and
reactions of drugs and Lhe relation of these properties and
reactions to their therapeulic value, including the elflfecl of
chemical substances on various ovrgans of the body.” Karasik v
Bird, 98 AD2d 359, 362 [lst Dept 1984]. 1In Karasik, the courl
permitted the pharmacological expcert to testily “where the
critical issue [L[or the jury's determination was the effect, if
any, upon the organs ol Lhe decedcent's body of the chronic
ingestion of the drugs prescribed by [the defendant]...” Lld. at
363. Here, as a pharmacologist, Dr. Wurpel possesscs the
expertisc to oplne on Lhe various possible effects that Luvox has

on a person who 1s taking Lhe drug, including adverse side
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affacts. Therelore, he may offer cxperh testimony on that toplco

in this action.
B. Dr. Thomas Gutheil

Plaintiff also seeks to inlroduce teslimony from Dr.
Thomas Gutheil, who is a praclicing physician and a board-
certified psychiatrist. Dr. Guthell would testily that, with a
reasonable dogree of medical cerlainty, Dr. Szilagyi’s treatment
of plaintiff deviated from accepted standards of medical care and
that such treatment was the proximate cause of plaintiff’s

injuries.

Defendanls do not argue that br. Gutheil 1is nol
qualified to testify in this action. Tnstcad, Lhey arguc thal
Dr. Gutheil’s testimony should not boe permilted because his

opinions are speculative and conclusory. This is unpersuasive.

Dr. Gutheil is clearly qualified Lo lLestify as an
cxpert 1in this action based on his moedical and psychiatric
credentials. Moreover, his proposad teslimony adequately sets
[orth that Dr. Szilagyi Failed to properly monitor plaintiff’s
use of Luvox and failed to diagnose hypomania, which allegedly
resulted from plaintiff’s use of Luvox. According Lo Dr.

Gutheil, Dr. Szilagyil also Lailed to schedule follow-up

appointments for plaintiff, failed to prescribe appropriate blood
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work, talled to reduce plainliff’s intake of Luvox and Failed (Lo

yrescribe a mood stabilizer or oftners anti-psvchollcoe drug.
4

L iz, of coursze, for tnz Tinder of facl Lo determine

whal weight, 1€ any Lo accord Lo plaintifl’s expert teslimony.

sce, In re Timothy M, 307 ADZd 295, 296 [2d Dept 2003]; Bodensick

v_schwarly, 292 ADZd 411 [2d Dept 2002]. However, defendanl has

not demonslrated that this testimony should be excluded.

Accordingly, iL 1s

ORDERED that defendant’s mollion is granted Lo the
exlent that Dr. Wurpel may nol render a medical opinion or to
opine on whelher Dr, Szilagyi’s trealment of plaintiff deviated

from accepled standards of medical care; and 1l is further
ORDERED Lhall the motion is otherwise denied; and it
further is

ORDFRLD that counscl shall appear in Part b5, 60 Centre
Streetl, Room 432, New York, NY for a pre-trial conference on June

2h, 2007 at 2 DM,
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