Spitzer v Ferran

2007 NY Slip Op 31606(U)

June 5, 2007

Supreme Court, Queens County

Docket Number: 0011284/2005

Judge: James P. Dollard

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




[* 1]

Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE _ JAMES P. DO LARD | A Part _5
Justice
X | ndex
ELLI OT SPI TZER, Attorney Ceneral Nunber 11284 2005
of the State of New York,
Mot i on
Plaintiff-C aimng Authority, Date April 24, 2007
- and Mot i on

Cal . Nunber 34
STATE OF NEW YORK
Motion Seq. No. _3
Co-Pl aintiff,
- agai nst -
OSM N FERRAN, JR
Cri mi nal Def endant
LEWS BRESTIN, et al.,

Non- Cri mi nal Def endants.

The follow ng papers nunbered 1 to 8 read on this notion by non-
crimnal defendant Lewis R Brestin, Lewis R Brestin DDS, P.C.,
Ri chnond Hi || Dental Associates, PC, and Alternative Mdicine Care
of Queens (Brestin defendants) for an order lifting the statutory
stay that has been in place since July 25, 2005; directing
plaintiff to return to the non-crimnal defendants all property
sei zed, or produced voluntarily or pursuant to a subpoena, but not
limted to business conputers, software, hardware, tax record

| edgers, business records, docunents, including patient charts and
records, dental equipnent and products and the buses containing
such property; permtting Lewis R Brestin and his wfe,
Maddy LaBianca Brestin, to sell their interest in a certain
cooperative apartnment, with the proceeds being given directly to
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the sellers; and to vacate any judgnment entered against these
defendants in this county and in the State of Florida, and to
remove notices of pendency against certain properties.

Paper s
Nunber ed

Order to Show Cause - Affidavit - Affirmation

- BExhibits (AE) ... 1-4
Qpposing Affirmation -Exhibits (A-J, 1-5) ............. 5-6
Reply Affirmation ......... .. . . . . . . .. 7-8
Menmorandum of Law .. ... ... . . e

Upon the foregoing papers it is ordered that this notion is
deci ded as foll ows:

This an action for a forfeiture <claim pursuant to
CPLR Article 13-A In essence, plaintiff alleges that the non-
crimnal defendants Lewis Brestin and Mari na Bonaparte are dentists
who billed the state Medicaid program for wunauthorized dental
services provided by the crimnal defendant Gsmin Ferran, Jr. and
conpanies he is alleged to have controlled, def endant s
Nat i ons Managenent Group, Inc. and d obe Managenent G oup, Inc., by
and through Dental Weels, LLP (Weels) and Dental Wgon, LLC
(Wagon). Wieels and Wagon are jointly owned by defendants Brestin
and Bonaparte. It is alleged that the wunauthorized Medicaid
paynents received by Weels and Wagon were deposited into bank
accounts held by nunerous defendants, including accounts held by
Bonaparte and Janmi ca- Queens Dental Health Care, and that these
def endants thus possessed an interest in the proceeds of a crine,
in the amount of $4,798,764.00. OCsmn Ferran, Jr. was arrested on
February 10, 2005 and was charged with the crinme of G and Larceny
in the first degree (Penal Law 8 155.42), a Cass B Felony.
M. Ferran was indicted on February 15, 2005, and entered a guilty
pl ea on Septenber 27, 2005 to the crine of Grand Larceny in the
second degree, a Class C Felony. The court’s records indicate that
he is schedul ed to be sentenced on August 31, 2007.

The Attorney CGeneral comrenced this Article 13-A forfeiture
action by order to show cause on May 19, 2005, at which time the
court granted plaintiff’s request for a tenporary restraining order
attaching the personal and real property of the crimnal defendant
Gsm n Ferran, Jr. and the non-crimnal defendants, and restrained
all defendants and all persons and entities havi ng know edge of the
order from renmoving from the State, transferring, assigning,
di sposi ng of, encunbering or secreting such property. Defendants
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appeared by counsel and on My 25, 2005 the court approved a
stipulation nodifying the tenporary restraining order, and
permtted the release of funds from certain accounts held by the
non-crimnal defendants, including the release of approxi mtely
$7,000.00 to Ms. Bonaparte, to be used for living, business and
| egal expenses. On July 15, 2005, the court approved a stipulation
and order further nodifying the tenporary restraining order, and
permtted the release of additional funds from certain accounts
hel d by certain defendants, including $23,187.37 to Weels, Wagon
and Jamai ca- Queens Dental Health Care, PC., to be used for |iving,
busi ness and | egal expenses.

On July 25, 2005 the Attorney General and non-crimnal
defendants Brestin individually and on behalf of his interests in
Wheel s, Wagon, Lewis R Brestin DDS, P.C., R chnond Hill Dental
Associates, PC, and Alternative Medicine Care of Queens and
def endant s Bonaparte i ndividually and on behal f of her interests in
Wheel s, Wagon, Lewis R Brestin DDS, P.C., Richnond Hill Denta
Associ ates, PC, Alternative Medicine Care of Queens and Janai ca-
Queens Dental Health Care, PC (Brestin-Bonaparte defendants)
entered into a Stipulated Prelimnary Injunction. These defendants
al so executed an Affidavit of Confession of Judgnent dated July 25,
2005 in favor of the State of New York to secure plaintiff’s
interest in real property owned by these defendants, and agreed to
plaintiff’s filing of judgnments in the counties where they possess
real property and the filing of notices of pendency agai nst sever al
of the real properties. The Affidavit of the Confession of
Judgnent and the Confession of Judgnent were filed with the
Queens County Cerk on August 3, 2005. Plaintiff, pursuant to the
Stipulated Prelimnary Injunction, agreed to vacate previous
restraints upon the assets of the Brestin-Bonaparte defendants
including all bank accounts. [In August 2005 the plaintiff filed
copies of the Queens County judgnent in all of the counties where
t he Brestin-Bonaparte defendants were known to possess an interest
inreal property and notices of pendency were fil ed agai nst several
properties. On COctober 20, 2005, all restraints on the bank
accounts of the Brestin-Bonaparte defendants were renoved, pursuant
tothe terns of the Stipulated Prelimnary Injunction. Defendants
were also permtted to draw upon existing honme equity |ines of
credit.

That branch of the Brestin defendants’ notion which seeks to
lift the statutory stay that has been in place since July 25, 2005,
is denied as noot. The court, in a so-ordered stipulation dated
April 26, 2007, lifted the stay pursuant to CPLR 1311, effective
May 16, 2007.
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That branch of the Brestin defendants’ notion which seeks to
recover business property that was seized or produced voluntarily
or pursuant to a subpoena is denied. It is noted that the parties
have yet to conduct discovery in this forfeiture action, and that
the enunmerated business property was seized or produced in
connection with the crimnal action against Ferran. Thus, in order
to recover this property, the non-crimnal defendants are required
to commence a replevin action pursuant to CPLR Article 71

That branch of the Brestin defendants’ notion which seeks to
vacat e t he Confession of Judgnment on the ground that it was signed
under duress is denied. Repudiation of an agreenent on the ground
that it was procured under duress requires the showng of a
wrongful threat and the preclusion of the exercise of free wll
(Mujin  Nanxiashu Secant Factory v Ti-Well Intl. Corp.
14 AD3d 352, 352- 353 [ 2005] ; Mat t er of Gut tenpl an
222 AD2d 255, 256-257 [1995], |v denied 88 NY2d 812 [1996]). The
threatened exercise of a legal right is not evidence of duress
(Mall St. ddearing Co. v Ainbinder, 212 AD2d 488 [1995]; see also
Fred Ehrlich, P.C. v Tullo, 274 AD2d 303 [2000]). Furthernore, an
agreenent purportedly procured under duress must be pronptly
repudiated (Matter of Guttenplan, supra at 257; Kranitz v
Strober Org., 181 AD2d 441 [1992]). Here, the Brestin defendants
were represented by counsel at the time they entered into the
Stipulated Prelimnary I njunction and Judgnent of Confession. They
now claim that their former counsel wongfully advised them to
enter into the Judgnment of Confession, that they were advised by
their former counsel that the restraints on their property would
only last a few nonths, and that they were then "under threat" of
crimnal prosecution. Defendants’ assertion that the restraints
woul d be in effect for no nore than a few nonths i s based on doubl e
hearsay. Furthernore, there is no evidence that M. Cudden ever
made a representation to the defendants as to the length of tine
the restraints would be in effect, or represented that he had an
ability to affect the pace of the crimnal prosecution of
M. Ferran, or that he nmade any threats or had the ability to
crimnally prosecute these defendants. In addition, defendants did
not pronptly seek to repudiate the Judgnment of Confession. The
Wi thin order to show cause is dated March 8, 2007, which was nore
than a year and seven nonths after the Confession of Judgnment was
entered, and nore than a year and five nonths after all restraints
on their bank accounts were lifted. Defendants thus have failed to
establish that the Confession of Judgnment was the product of
dur ess.

That branch of the Brestin defendants’ nption which seeks to
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vacate the Confession of Judgnment, and the notices of pendency
filed against real properties in this state and in Florida, is
denied, as M. Brestin’s clainms of financial hardship are not
supported by any docunentary evidence. Def endants’ claim that
permtting plaintiff to restrain these assets would be unjust and
inequitable, as the value of the properties far exceed the
$4,795,764.00 set forth in the Confession of Judgnment, is also
rejected. M. Brestin has not submtted any evidence of the 2005
and present appraised value of the properties in question.
Therefore, his clains regarding the value of these properties, are
purely specul ative.

Def endant Lewis R Brestin now seeks the court’s perm ssionto
sell his and his wfe, Maddy LaBianca Brestin’s, interest in the
shares to a cooperative apartnent |ocated at 269-19 G and Centra
Par kway, Floral Park, New York (North Shore Towers), and to
directly receive the proceeds of the sale. Plaintiff does not
oppose the sal e of the cooperative apartnent, but seeks to have the
entire proceeds placed in escrow. Defendants have submtted a copy
of the stock certificate issued by North Shore Towers, Inc., dated
Decenber 20, 1995, which states that 3518 shares of stock were
issued to Lewis R Brestin and "Maddy M Brestin" as tenants in
common. Since "each tenant in common holds his title and interest
i ndependently of the other tenants in comon, he may encunber or
di spose of his interest * * * wthout seeking their consent or
joinder to the [conveyance]" (24 NY Jur 2d, Cotenancy and
Partition, 8 84, at 342-343; see Cary v Fisher, 149 AD2d 890, 892
[1989]). Therefore, M. Brestin could only grant an interest in
hi s undi vi ded share in the shares of stock in the cooperative, and
could not grant any interest in his wife s undivided share. The
court notes that where the security pl edged are shares constituting
owner ship of a cooperative apartnent and its proprietary | ease, the
procedure for enforcenent of a security interest in personalty
(UCC Article 9) governs and not for summary recovery of rea
property (RPAPL Article 7) (Fundex Capital Corp. v Reichard,
172 AD2d 420 [1991]; Saada v Mast er Apts. , I nc.
152 M sc 2d 861, 863-864 [1991]; 5-52 Warren’s Wed, New York Real
Property 8§ 52.49).

Maddy LaBi anca Brestin is not a defendant in this action and
has not submtted an affidavit stating her desire to sell her
undi vided share in the shares in the cooperative. Therefore
M. Brestin's request for permssion to sell his, and his wife’'s
shares in the cooperative apartnment and to retain the proceeds of
sale, is denied. However, the notice of pendency fil ed agai nst the
cooperative apartnment nust be vacated. Shares constituting
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ownership of a cooperative apartnent and a proprietary | ease are
chattel real or personalty, not realty (Matter of State Tax Comm.
v_Shor, 43 Ny2d 151 [1977]; see also Savasta v Duffy, 257 AD2d 435
[1999]). A notice of pendency is authorized to be filed only in an
action seeking a judgnment that would affect the title to, or
possessi on, use, or enjoynent of, real property (see CPLR 6501

5303 Realty Corp. v O & Y Equity Corp., 64 Ny2d 313, 320 [1984],;
Nastasi v Nastasi, 26 AD3d 32 [2005]; Sansol Indus. v 345 E. 56th
St. Owners, 159 Msc 2d 822 [1993]). Therefore, the notice of
pendency filed against the cooperative apartnent |ocated at 269-
19 Grand Central Parkway, Floral Park, New York, is hereby
cancel | ed.

To the extent that Ms. Brestin and other individuals are co-
owners of real properties that are the subject of the stipul ated
prelimnary injunction, Judgnent of Confession and notices of
pendency, these individuals have the right to bring a special
proceedi ng agai nst the Attorney CGeneral to determ ne the rights of
adverse claimants to the property or debt, prior to the application
of the property or debt to the satisfaction of a
j udgment (CPLR 1327).

In view of t he f or egoi ng, t hat branch of t he
Brestin defendants’ notion which seeks to |ift the statutory stay
is denied as noot, and the renainder of the defendants’ notion is
deni ed. The notice of pendency filed against the cooperative
apartnent |ocated at 269-19 Gand Central Parkway, Floral Park
New York is vacat ed.

Dat ed: June 5, 2007




