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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RI CHMOND

________________________________________ X
MONI CA CLARK, DCM PART 6
Plaintiff, Present:
- against - HON. PHLIP G M NARDO
ALEXANDER KAZDAN, A&J Tl RE REPAIR, | NC. , DECI SI ON AND ORDER
LI NDA HAI TH, NEW YORK CI TY TRANSI T
AUTHORI TY and THE METROPOLI TAN | ndex No. 100546/ 05
TRANSPORTATI ON AUTHORI TY,
Motion Nos. 031-003
Def endant s. 032- 004
________________________________________ X

The following papers nunbered 1 to 5 were used on these

motions the 3" day of My, 2007.
Paper s
Nunber ed

Notice of Motion for Sunmary Judgnent by

Def endant s Al exander Kazdan and A&J

Tire Repair, Inc., with Supporting

Papers and Exhibits

(dated Decenber 27, 2006)............. ... 1
Notice of Mdtion for Summary Judgment by

Def endants New York City Transit

Aut hority, The Metropolitan Transportation

Aut hority and Linda Haith, with

Supporting Papers and Exhibits

(dated Decenber 22, 2006)............. . ... 2
Affirmation in Qpposition to Both Mtions

by Plaintiff Mnica d ark,

w th Exhibits

(dated April 25, 2007)....... . .. 3
Affirmation in Reply by Defendants New York City

Transit Authority, The Metropolitan

Transportation Authority and Linda Haith

(dated April 30. 2007)....... .. 4
Affirmation in Reply by Defendants Al exander Kazdan

and A&J Tire Repair, Inc.

(dated May 1, 2007) ... ... .t 5

Upon the foregoing papers, the notions for summary judgnent
are decided as follows.

Def endants Al exander Kazdan and A& Tire Repair, Inc.
(hereafter collectively "Kazdan") nove by notice of notion for an

order granting themsumuary judgnent and di sm ssing the conpl ai nt
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as against themon the ground that plaintiff failed to sustain a
"serious injury" within the nmeaning of Insurance Law 8 5102(d).
Co- def endants the NewYork City Transit Authority, the Metropolitan
Transportation Authority and Linda Haith (hereafter "NYCTA") seek
the sane relief or, in the alternative, an order conpelling
plaintiff to provide authorizations to obtain her W2 statenents
for two years prior and all years subsequent to the acci dent date,
as wel |l as her school records fromMetropolitan College. Plaintiff
Monica D. Clark opposes both notions in their entirety.

This litigation devol ves froman i ntersection collision which
occurred on Staten Island on January 28, 2004, at approximtely
9:30 a.m, between a bus owned by the NYCTA and driven by Linda
Hai th, and 1998 Ford Explorer owned by A& Tire Repair, Inc. and
operated by Al exander Kazdan. Plaintiff, Mnica D. Cark, was a

passenger on the bus, and alleges that she sustai ned serious

personal injuries as a result of the accident. She conmenced this
action on or about February 22, 2005 by the filing and service of
a sumons and conpl ai nt upon each of the defendants. |ssue was
j oined on or about April 22, 2005 by the service of answers wth
cross clainms, and on July 29, 2005, this case was joined for trial
with three other actions arising out of the same occurrence. The
note of issue in this action was filed on Novenber 6, 2006.

In her bill of particulars, plaintiff alleges that she
sustained the following injuries: disc bulges at C3-C4, C4-C5 and
C5-C6; straightening of the cervical lordosis; cervical pain

radiating into the left shoulder; precipitation of |atent

2



[* 3]

degenerati ve changes of the left acromoclaviular joint; pain in
the left shoulder; and knee, thoracic and | ower back pain and
muscl e spasns. In addition, plaintiff clainms that her injuries
prevented her from perform ng substantially all of the materia
acts which constituted her usual and custonmary daily activities for
not less than ninety days during the one hundred eighty days

i mredi ately foll ow ng the accident.

Summary judgnent is a drastic renedy that should be granted
only if notriable issues of fact exist and the novant is entitled

to judgnent as a matter of |aw (see Rotuba Extruders v Ceppos, 46

NY2d 223; Herrin v Airborne Freight Corp., 301 AD2d 500. On a

notion for summary judgnent, the function of the court is issue

finding, not issue determ nation (see Weiner v Ga-Ro Die Cutting,

104 AD2d 331, affd 65 Ny 732). In maki ng such an inquiry, the
proof nmust be scrutinized carefully in the |light nost favorable to

the party opposing the notion (see d ennon v. Mayo, 148 AD2d 580).

In order to prevail, the noving party nust present prima facie
evidence of its entitlenent to judgnent as a matter of | aw (Al varez

v_Prospect Hosp., 68 Ny2d 320, 324). Upon its failure to do so,

the nmotion will be denied. Once a prima facie showi ng has been
made, however, the burden shifts to the party opposing the notion

to produce conpetent evidence denonstrating the existence of
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triable issues of fact (Zuckerman v Gty of New York, 49 NY2d 557,

562). In this regard, "nere conclusions, expressions of hope or
unsubstantiated allegations or assertions are insufficient” to
raise atriable issue (id. at 562). Thus, summary judgnment, which
operates to deprive a party of his or her day in Court, is only
warranted where the novant's initial burden of proof has been
satisfied, and the opposing party has failed to adduce conpetent
evi dence denonstrati ng the presence of a genuine i ssue of materi al

fact (see Persaud v Darbeau, 13 AD3d 347).

Insofar as is applicable, the Insurance Law provides that
there shall be no right to recover damages for personal injuries
sustained in a notor vehicle accident unless said injuries are
"serious” wthin the neaning of section 5102(d) thereof
(see Insurance Law 85104[a]). Accordingly, upon a prima facie
showi ng by a noving defendant that plaintiff did not sustain a
"serious injury", the latter's failure toraise atriable issue as
to the "seriousness" of his or her injury will result in the

di sm ssal of the conplaint (see Toure v Avis Rent A Car Sys., 998

NY2d 345). Section 5102(d) of the I nsurance Law defi nes a "serious
injury" as follows: "a personal injury which results in death;
di smenbernent; significant disfigurenent; a fracture, loss of a
fetus; permanent | oss of use of a body organ, nenber, function or
system pernmanent consequential limtation of use of body organ or

menber; significant [imtation of use of a body function or system
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or a nedically determned injury or inpairnment of a nonpermanent
nature which prevents the injured person from performng
substantially all of the material acts which constitute such
person's usual and customary daily activities for not less than
ninety days during the one hundred eighty days imediately
followi ng the occurrence of the injury or inpairnment”.

In support of their respective notions defendants Kazdan and
the NYCTA rely upon affirmations of their attorneys, the affirned
nmedi cal reports of Dr. Mchael Carciente and Dr. Robert Israel, as
well as the plaintiff's own deposition testinony.

According to her deposition testinony (Kazdan's Exhibit "D"),
the last tine that plaintiff received any treatnent for the
injuries allegedly sustained in the subject accident was May 2,
2004, when she underwent her final treatnent by Dr. Anthony
Madr eki a, the chiropractor who had treated her since February of
2004. Accordingly, her course of treatnent had |asted
approxi mately three nonths. Plaintiff al so underwent an MRl of her
shoul der and neck in March of 2004, but did not see any other
health care providers. Neither had she di scussed the MRl results
with her famly physician, Dr. Canmarata. Plaintiff testifiedthat
there were no physical activities in which she could no |onger
engage, but stated that they had becone harder to perform and

required that she take breaks to get up and stretch.
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On March 21, 2006, Robert Israel, MD., a diplomte of the
Anmerican Board of Othopedic Surgery, conducted a thorough
ort hopedi ¢ exam nation of plaintiff, which included her cervical,
t horaci c and | unbar spines, as well as her |left shoul der and knee.
Hi s exam nation of the cervical spine revealed normal |ordosis,
W th no spasm present upon palpitation. Plaintiff's range of
notion was found to be normal when conpared to the stated norns;
her muscle strength was normal; and the graspi ng power in both of
her hands was firm As to her |eft shoul der, the doctor detected
no deltoid atrophy; and the results of her range of notion testing
were consistent with the stated norns. Plaintiff's drop arm
Yer gason, apprehension and speed tests were all negative; her
t horaci c spi ne reveal ed normal curvature with no paraspi nal spasm
and her sensation was found to be intact. As for plaintiff's
| unbar spine, no spasm was detected upon pal pation; both her
sitting Laseque's and straight-leg testing were found to be
normal | y negative; and her range of notion testing reveal ed nor nmal
flexion and extension as conpared to the accepted standards.
Muscl e strength in this area was found to be normal, with no
atrophy or radiation of pain, nunbness or tingling. Wth respect
to her left knee, the doctor concluded that no joint Iline
tenderness or effusion was present; she exhibited normal nuscle
tone; and her range of noti on was consi stent with the stated norns.

In addition, plaintiff's McMurray, Lachman and anterior/ posterior
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draw tests were all negative. Based upon these findings and a
review of plaintiff's nmedical records and history, Dr. |Israel
opined that any injuries which plaintiff may have suffered as a
result of the accident had resolved, and that any all egations of
continued injury were unsupported. Froman orthopedi c viewpoint,
Dr. Israel opined that plaintiff exhibited no evidence of
di sability.

On March 21, 2006, plaintiff underwent a neurological
exam nation by Dr. Mchael Carciente. At that tine, plaintiff who
stands 5'1" tall and weighed 202 pounds, was both alert and
orientat ed. Her cranial nerves were found to be normal; she
exhi bited no facial asymetry; and her visual fields were reported
“full". Upon notor exam nation, there was no sign of atrophy,
fasciculation or pronator drift. Her handgrip was found to be
strong bilaterally, with normal notor strength in all of the major
nmuscl e groups of her upper and |ower extremties. There was no
spasticity, and neither ankl e cl onus or Hof fman's si gn was present.
Plaintiff also exhibited normal sensation to pinprick, cold
tenperature and vi bration, with no "finger-to-nose" dysnetria. She
wal ked normal | y and wi t hout apparent difficulty. An exam nation of
her cervical, thoracic and |unbrosacral spines reveal ed neither
t ender ness nor paraspi nal spasm and her straight-1leg maneuver was
negative. Based upon these findings and his reviewof plaintiff's

medi cal records and history, Dr. Carciente concluded that there was
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no objective evidence of any neurological disability, and opined
that any disc bulges that mght be detected in plaintiff were
conpl etely asynptomatic. According to the doctors, all of these
findi ngs woul d be consi dered nornal .

Based upon t he foregoi ng evi dence, both Kazdan and NYCTA have
made a "prima facie" showng that plaintiff did not sustain a
"serious injury" as a result of this accident. Thus, the burden
has shifted to plaintiff toraise atriable issue of fact as to the
seriousness of her injuries.

In attenpting to neet this burden, plaintiff has submtted an
affidavit by Angelo Di Maggio, D.C., dated February 6, 2007%, as
well as a personal affidavit. The Court notes that plaintiff's
personal affidavit conpletely contradicts parts of her deposition
testinony, and appears to have been patently tailored to neet the
exi gencies of her case. Init, she clains for the first tinme that
upon returning to work after el even weeks, she found that full tine
enpl oynent and her household duties left her both physically
exhausted and in excruciating pain. |In addition, she now clains
t hat she stopped seeing Dr. Madrekia after five (rather than three)
nont hs because (1) her no-fault benefits expired; and (2) she was

advi sed that her condition was permanent and woul d not i nprove with

'Al t hough plaintiff characterizes Dr. Di Maggi o as her treating
chiropractor, it appears that she first saw him on January 31
2007, some 33 nonths after she had ceased treating with Dr
Madr eki a.
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further treatnent. Regrettably, plaintiff does not identify the
source of this advice. According to plaintiff, she can no | onger
sit or stand for |long periods of tinme, and shopping for groceries
causes her pain in her back and neck. As a result, nost household
chores, e.g., washing dishes and doi ng | aundry, have nowfallen to
her husband and three children. Finally, plaintiff clainms that she
isinterested inresunming treatnent for her injuries nowthat she
has obtai ned health insurance, while sinultaneously stating that
she was infornmed by Dr. D Maggio follow ng her January 31, 2007
exam nation that she has already made as nuch progress as can be
expect ed.

As for Dr. Di Maggi o, he opines based on conputerized testing
performed in his office by a technician from Professional
Heal t hcare Services, P.C. on January 31, 2007, that plaintiff is
suffering froma permanent partial disability which is causually
related to the accident of January 28, 2004. More specifically Dr.
Di Maggi o observes in his attached narrative report that plaintiff's
novenents were noted to be guarded, stiff and restricted, and that
she was found to be positive bi-laterally in lunbar orthopedic
tests. These tests purportedly included "Double | eg rai ser, Kenp,
Ely's, Laseque and Broggards" tests. In addition, plaintiff's
| umbar range of notion were stated to reveal deficits in flexion,
extensi on and rot ati on when conpared to nornmal. The chiropractor's
final diagnosis was one of |unbar subluxation, dysfunction and
radi cul opat hy, with knee sprain/strain. H s prognosis is guarded.

According to Dr. DiMaggio, plaintiff is now stable, and wll
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experience no further significant inprovenent even with conti nued
therapy. In sum the doctor opines that plaintiff has suffered a
permanent partial inpairnment "as a direct result of the traumatic
injury ... of January 28, 2004", which he inexplicably attributes
to a 'non-existent' notorcycle accident.

On t hese papers, the Court concludes for a variety of reasons
that plaintiff has failed to nmeet her burden of proof. Plaintiff's
self-serving affidavit is belied by her deposition testinony and
appears to have been tailored to thwart summary judgnent.
Mor eover, the concl usions of Dr. D Maggi o are i nproperly based upon
the results of tests and reports prepared by others (see Myore v
Sarwar, 29 AD3d 752), while his final diagnosis does not rise to
the level of a statutory "serious injury". "[Minor, mld or

slight limtation[s] of use" do not suffice (Gaddy v Eyler, 79 Ny2d

955; see Licari v Elliott, 57 NYy2d 230). |In addition, plaintiff

has failed to present any conpetent nedical evidence of
restrictions in her range of notion that are contenporaneous wth

the accident (see Borgella v D& Taxi Corp., 38 AD3d 701), nor has

she proffered conpetent nedical evidence showing that she was
unabl e to performsubstantially all of her daily activities for not
| ess than 90 of the first 180 days follow ng the subject accident

(see Ramrez v Parache, 31 AD3d 415, 416). Finally, the Court

cannot but help note that Dr. D Maggio's narrative report dated
January 31, 2007 inexplicably attributes plaintiff's injury to
result of a notorcycle accident. As no such accident is allegedto

have taken place, this Court can only infer that said report was
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adapted froman earlier report prepared for another individual as
part of a route office practice. Such reports do not inspire
confi dence.

For all these reasons, the notionis granted and t he conpl ai nt
is di sm ssed.

Accordingly, it is

ORDERED t hat defendants' notions for summary judgnent are
granted, and the conplaint dismssed; and it is further

ORDERED t hat the bal ance of the notion by defendant New York
City Transit Authority, et al. is denied as academc; and it is
further

ORDERED that this action is severed from the actions
previously joined for trial; and it is further

ORDERED t hat the C erk enter judgnment in accordance herew th.

ENTER

s/ Philip G M nardo
J.S. C

Dat ed: June 8, 2007

11



