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INDEX NO. 04-10068 
CAL. No. 06-0247 1 -0T  

SUPRE ME COURT - STATE OF NEW YORK 
POST-NO'TE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Hon. __ ROBERT W. DOYLE MOTION DATE 1 - 1 1-07 
./Listice of the Su )reme Court ADJ. DATE 4-5-07 

Mot. Seq. # 005 - MD 

X 
Al,EXANDI<A CATALANO, THOMAS F. LIOTTI, ESQ. 

Attorneys for Plaintiff 
600 Old Country Road, Suite 530 
Garden City, New York 11530 

P 1 ain ti ff, 

- against - 

WYAND4NCM lJNlON FREE SCHOOL 
t>ISI'RIC'I' and DARLENE WHITE , individually : Attorneys for Defendants 
,ind ;is Principal o f  the Martin Lutht r King, Jr., 
F 1 ci1-i cn Iary S c 1100 1 

McMAHON, MARTINE, et al. 

90 Broad Street 
New York, New York 10004 

Upon :he lollowing papers nuinbered 1 to 17 read on this motion to strike the note of issue ; Notice of Motion/ 
( )i-ciet- to Show Cause and supporting paper: 1 - 4 ; Notice of Cross Motion and supporting papers -; Answering Affidavits 
;incl sLppol-tiiig papet-i 5 - 12 ; Replyiq Affidavits and supporting papers 13 - 15 ; Other 16 - 17 ; (- 
rmnl?sl-m- m) it is, 

ORDERED that this motion (005) by defendants Wyandanch Union Free School District and 
Darltne Whi!c for an ordcr pursuant to NYCRR 202.21 to strike the Note of Issue and Certificate of 
Rcadiness. and pLiirsLtant to CPLR 3 16 to strike plaintiffs corrections to her deposition, opposed by 
plaintiff; is d=niecl; and it is further 

ORDERED that plaintiff is tlirected to provide two copies of the authorizations for plaintiffs 
providers as requested in defendants ' Reply Affirmations, complete with names and addresses, within 
hi-ty jive dalrs of the date o f  this orc er. Plaintiff is directed to serve defendants with any narrative 
i-cports coiiccming plaintiffs medic;il witnesses within forty five days of the date of this order. Plaintiff 
shall scrvc ai iy expci-t disclosure in ( ompliance with CPLR 3101(d). Plaintiff may serve a bill of 
pxtitulars as to special damages, in1:dical expenses, out of pocket expenses and a statement of lost 
carnings claimed 1111 this aclion purs~  ant to CPLR 3043(b), if plaintiff is so advised. 

[* 1 ]



Defendai-It has not submittell a copy of the pleadings or the Affirmation of good faith as required 
by 22 NYCFlR $202.7. 111 fact, defmdant has merely submitted an attorney’s affirmation, copies of two 
letters lion1 plaintiffs counsel, and a copy of a correction sheet, duly signed, notarized and sworn on 
August 17, 2006, i n  support of this motion. As gleaned from the attorney affirmation, this action sounds 
i n  wrongful tcrmination of plaintiff from defendant school district, wherein plaintiff claims financial 
damages as \vel I as physical damages resulting from the alleged exacerbation of plaintiffs pre-existing 
conciition of’niultiple sclerosis. 

It is inleresting to note that kfendants set forth in their Reply dated March 28, 2006, that they are 
amcnable to wit1 idrawing this motion and stipulating to an agreement premised upon their receiving two 
authorimtions for the persons set forth in their Reply, a response pursuant to CPLR 3101(d), further bill 
oi‘pxticulats setting forth special carnages, and an IME. However, they have not submitted a signed 
stipulation t 3  thl:; Court and it does not appear the same was served upon counsel for plaintiff. It is 
apparent to his (’out that this mati er could have been resolved with a simple telephone call by defense 
couiisel to plaintiff’s attorney rather than consuming this Court’s time with a frivolous motion. In the 
liiturc, counsel for defendant is dirt cted to comply with the requirements of 22 NYCRR 5202.7 or face 
denial of the niotion for failure to provide the same. However, the merits of this motion will be 
adchcssed at this time. 

A Cert i filcatioii Conference Order, dated August 24, 2006, was agreed to and signed by both 
coiuisei for 3laintiff and counsel fo- defendant. That order provided for a Note of Issue to be filed on or 
before Octo 3er 26, 2006. and a pre trial conference to be held on October 26,2006 (Pines, J.). The 
stipulation innexed to the order and signed by both parties provided that plaintiff and defendant are to 
supply each other with remaining authorizations and discovery. Defendants reserved the right to an 
IMF.  

Counsel for defeiidarits asscrt plaintiff served a Bill of Particulars on October 24, 2006. 
However, counsel for plaintiff asserts that defendants never served a demand for the same, and instead 
served “A First Set of Interrogatori=s and Notice for Production of Documents” to which plaintiff served 
ckfendant uith a thirty nine page rt sponse, plus exhibits from A to UU on March 1, 2006, which 
lncliidcd nicdtcal records of plainti -f. 

Plai titiff also served suppleinental discovery responses to defendants’ demands on October 20, 
L O O 6  after plainti fl’s examination lefore trial. Plaintiffs exhibit A and defendants’ exhibit A reveal the 
following authorii.ations were provided to defendants for: Hackensack School District, Rockaway Boro 
School District; Iefferson Townshi 3 School District, Islip School District, Middle Country School 
District, Tuior Time Learning Sclic 01, Michael Scrimenti, M.D., Stony Brook Neurology, and South 
Shore Neurologic Associates, P.C.. Additional discovery was also provided to defendants as set forth in 
Jefcndants exhibit ,4 on October 20, 2006. 

Defriidaiits argue in their ir oving papers that because plaintiff complied with the outstanding 
discovery four d q s  before filing tl-e note of issue, that plaintiff is attempting to leave defendants with no 
rcccurse i n  .he e \ m t  that authorizatioiis reveal the need for additional discovery. They further argue that 
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if the authorizations reveal informa tion which requires further discovery, defendants’ opportunity to 
conduct such discovery will be gone. Defendants also argue that plaintiffs conduct is an abuse of the 
discovery process. 

It  I S  deteriiiined by this Court that it is now approximately six months since plaintiff provided 
defendants with the aforeinentioiiet l authorizations, and defendants have not supported this motion by 
articulating even one item of additi mal discovery which serves as a basis for striking the Note of Issue 
and Certificate of Readiness. It apliears from the two Reply Affirmations submitted by defendants in 
\vhic:h additional relier is sought, a1 beit improperly in a Reply, defendants have not even utilized the 
authorizations previously provided to them. It is only now, six months later, that defendants realized the 
authorizatio:is did not provide addr:sses. Defendants do not argue that they even attempted to obtain the 
addresses oi‘el- the last six months from plaintiff for the health care providers whose addresses they need, 
o r  that they Gzvcii loolced up their addresses in a phone book. It is very apparent to this Court that 
defcndants I lave been fir  less than (Migent on this issue and seek to prejudice plaintiff by having the 
Notice of ISSLIC and Certificate of Readiness struck because of defendants’ own inaction. Despite the 
sami:, plaint iff IS  directed to provid : two copies of the authorizations requested for plaintiffs providers 
ds rc quested i n  defendants’ Reply ikffrmations, complete with names and addresses within forty five 
days of the tlatc of this order. 

Accc~dingly, defendants ha de not demonstrated any basis for an order striking the Note of Issue 
and Certificate of Readiness on this issue of authorizations, and that part of their motion (005) is denied. 

Defendants also argue that they may want a physical examination, and that an intelligent exam 
cant:ot be done without receiving plaintiffs medical records. As set forth above, authorizations for 
plaintiffs medical records were served upon defendants six months ago. Defendants do not support 
their motion with any claims that tl- ey have been unable to obtain copies of those medical records 
because plaintiff hils prevented thern froin doing so. Medical records have been previously supplied by 
plaiiitiff. Defendants have not set fx th  that a demand to produce plaintiff for an IME has been made to 
date and that plaintiff refLised to arpear for the same. Additionally, as evidenced by the stipulation 
datelj August 33, 2006 signed by both sides at the Certification Conference, defendants reserved the 
righi to conduct an IME of plaintiff, so defendants may demand the IME without leave of this Court. 

Accordingly, defendants ha Je not demonstrated a basis for an order striking the Note of Issue and 
(.’ertiticate of Readiness on this issiie of an IME. 

Plait-,ti ff objects to the deferldants having served two Reply Affirmations. While defendants have 
not I eceived leave of the court to scrve two Reply’s, in comparing the two Reply Affirmations, it is 
dete miiied that they are so very siriilar as not to prejudice plaintiff The two Reply Affirmations served 
by defendants state plaintiff has noi provided a statement of special damages, i.e., medical damages, 
statemer,t of lost earnings, out of pocket expenses and any other special damages claimed. Counsel for 
dcfetidants asserts in the moving papers that plaintiff served a Bill of Particulars on October 24, 2006. 
Plaintiff did set forth in her opposing papers that defendants never served a demand for a bill of 
particulars. It is not known if defei dants’ “First Set of Interrogatories and Notice for Production of 
Doc uinents” set forth an inquiry as to special damages as a copy has not been provided with the moving 
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papcrs by drfendants, nor has a coliy of plaintiffs bill of particulars been provided either. It is not 
Yinown il‘defendmts made a demar d for special damages as a copy of such demand has not been 
pro\ ided with thc moving papers. It is not known whether plaintiff previously claimed special damages 
in tl-eir bill ofparticulars. Pursuan. to CPLR 3043(b), a party may serve a supplemental bill of 
partic~ilars with respect to claims o Fcontinuing special damages and disabilities without leave of court at 
any time. hut  not less than thirty days prior to trial. Therefore, plaintiff may serve a bill of particulars as 
to special dLmages, medical expen: es, out of pocket expenses and a statement of lost earnings claimed 
pursuant to Cl’Lli 3043(b), if plainiff is so advised. 

Accordingly, defendants have not demonstrated entitlement to an order striking the Note of Issue 
and Certific*lte of Readiness on thi! issue of special damages. 

Defendants set forth in their Reply Affirmations that plaintiff has not designated their 
medical expert 01- ;i narrative report or a CPLR 3 101(d) response. Counsel for plaintiff has set forth in 
the opposing papers that settlement discussions have been ongoing. The amended notice of motion, 
returnable January 1 1 ,  2006, was acIjourned three times because defendants’ counsel stated he would be 
mee.ing with his clients in an attempt to settle this matter, and promised to get back to plaintiffs counsel 
by hlarch 22, 2007. On March 22, 2007, counsel for plaintiff sent a letter to Peter Cimino, Esq. by 
t‘acsiniile transmission and first c1a:;s mail regarding the outcome of the settlement meeting with 
dcfendants, iowcver, to date, plainiiff has received no response. Plaintiff has demonstrated good faith 
reliance upon the possibility of sett ement of this matter. However, since the matter has not yet settled, 
and j111cc defend;mts set forth in tht: Reply that they would withdraw this motion if the items set forth 
werc provided by plaintij’f-, plaintiff is directed to serve defendants with any narrative reports or other 
disclosure ii-, this regard within forty five days of the date of this order, and/or expert disclosure in 
compliance wi th  CPLR 3 lOl(d). 

Accordingly, defendants hare not demonstrated entitlement to an order striking the Note of Issue 
and C’ertificate ol’Keadiness on this issue of expert disclosure. 

Turning to that pai-t of motion (005) wherein defendants seek an order pursuant to CPLR 3 116 
striking plaintiff7s crrata sheet to her deposition transcript, it is noted that CPLR 3 116(a) provides “The 
depcsition shall be submitted to the witness for examination and shall be read to or by him or her, and 
any changes i n  fclnii or substance u hich the witness desires to make shall be entered at the end of the 
depcsition u it11 a statement of the r:asons given by the witness for making them. The deposition shall 
then be signed by the witness befor: any officer authorized to administer an oath. If the witness fails to 
sign and retilm the deposition within sixty days, it may be used as fully as though signed. No changes to 
the t -anscrip t niay be made by the vritness more than sixty days after submission to the witness for 
examination ” 

Defe,idact argues that plaintiffs deposition was held on June 19, 2006. The correction pages 
were duly signed and notarized purzuant to the conditions imposed by CPLR 31 16(a) on August 17, 
3006, as denionstratcd by defendaii s’ exhibit C. Pursuant to the statute, no changes to the transcript 
were made by plaintiff more than sixty days after submission to the witness for examination. Defendant 
argues, howwer, that plaintiff failetl to exchange the changes to the transcript within sixty days from 
Augiist 17, 2000, as the changes were not served until October 20, 2006, three days late. Defendants 
have asserted no ~~rejudice by this tlu-ee day delay in returning the corrections to them. It is further noted 
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that this iiiolion by defendants was made returnable January 11, 2007, almost three months after receipt 
of tl-e sworn and notarized corrections. The moving defendants have not submitted an affidavit of 
s e n  ice with the moving papers setting forth the date this amended Notice of Motion was made. 
Ilefctidaiits lave offered no explan,~tion for failing to move for the requested relief within sixty days 
Ibllcwing receipt of the corrections. 

In Prirtcijiale ~Lewrzer, 18 7 Misc2d 878, 724 NYS2d 575 (2001), the court reasoned, “As a 
deponent has 60 days fi-om receipt i f  a deposition transcript to make corrections and sign the deposition 
tran:;cript, h . Y .  C.P.L.R. 31 16(a), there is no reason why a motion to suppress premised upon an 
iiiaccuratc ti aiiscript would not be ( onsidered reasonably prompt if made within that same 60 day 
period.” Applying the same reasoning to these circumstances, it is determined that defendants have 
railcd to del-nonskate they were reasonably prompt in making the instant motion within the same 60 day 
period, or sct forth any reasonable (:xcuse for the delay. Additionally, and importantly, defendants do 
not argue that such corrections by rllaintiff materially altered plaintiffs testimony. Defendants have 
Failed to articulaie any prejudice dLe to plaintiffs three day delay in returning the transcripts. Therefore, 
defendants liavc ihiled to demonstrate a basis for striking plaintiffs corrections to her transcript. 

Accordingly, that part of defendants’ motion (005) which seeks an order striking plaintiffs errata 

___ FINAL 1)ISPOSITION 
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