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INDEX NO. 04-13880 
CAL. No. 06-0241 2-MV 

SUPR3ME COURT - STATE OF NEW YORK 
POST-NCITE MOTION PART - SUFFOLK COUNTY 

Hon. ROBERT W. COYLE 
Justice of the Suprthme Court 

X 
RICHARD .JOI-IIVSON, GEORGE JOHNSON 
and ANNETTE .IOHNSON, 

MOTION DATE 3-13-07 (004) 
3- 14-07(005) 

ADJ. DATE 5-7-07 
Mot. Seq. # 004 - MotD 

005 - XMD 

SIBEN & SIBEN, LLP 
Attorneys for Plaintiffs 
90 East Main Street 
Bay Shore, New York 1 1706 

Plaintiffs, MacKAY, WRYNN & BRADY, LLP 
Attys for Defts On Time Auto & Toscano 
40-26 23Sh Street 

- against - Douglaston, New York 1 1363 

COIJNTY OF SIJFFOLK, MIGUEL VASQUEZ, 
ON ‘TIME ALJTO JIARTS, LLC anal MICHAEL 
I’OSCANO, 496 Smithtown Bypass 

: 
: 

KRAL, CLERKIN, REDMOND, et al. 
Attys for Defts Cty of Suffolk & Vasquez 

Defendants. : Smithtown, New York 1 1787 
X -__-_.____--_--.--______________________---------------------- 

Upon tho following papeis numbe ed 1 to 43 read on this motion for summary iudgment ; Notice ofMotiod Order 
t o  S h o w  c’aiix and wpporting papers 1 - 5 ; Notice of Cross Motion and supporting papers 16 - 30 ; Answering Affidavits 
a i d  siippoi ting papeir 3 1 - 38 . Replyiitg Affidavits and supporting papers 39 - 44; 42 - 43 ; Other-- 
c r 7 t m * m r d - a r n e r r )  I t  lS, 

ORDERED that this motior (004) by defendants On Time Auto Parts, LLC and Michael 
Toscano for an  order pursuant to CE’LR 32 12 granting summary judgment the issue of liability is 
granted and the complaint and cross claim asserted by co-defendant County of Suffolk and Miguel 
Vascliic~ are dismissed. That part o Fdefendants’ motion pursuant to Insurance Law §5102(d) and 
$5  104(a) lor aii oi-dcr dismissing the complaint asserting plaintiffs’ injuries do not meet the serious 
injury threshold has been rendered Ecademic by dismissal of the complaint and cross claim and is 
accoi.dingly denied; and it is further 

ORDERED that this motion (005) by defendants County of Suffolk and Miquel Vasquez for an 
order pursuant to CPLR 3212 and Ir surance Law §5102(d) dismissing the complaint asserting plaintiffs 
injuries do not meet the serious inju y threshold, opposed by plaintiffs, is denied. 
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An x t ion  was initially conimenced by plaintiffs George Johnson and Annette Johnson and 
consolidated by order dated OctobEr 22, 2004 (Molia, J.) with a second action commenced by Richard 
Johlison, arLsing out of a motor veliicle accident which occurred on April 7, 2003, on Route 27A, at the 
intersection witl-i Everdell Avenue Town of Islip, County of Suffolk. Richard Johnson was a passenger 
iii the vehicle operated by George fohnson, and was seated in tlie front passenger seat of the Johnson 
vehiclc. Causes of action sounding in negligence have been asserted by George Johnson and Richard 
Johnson, w i t h  a derivative claim 011 behalf of Annette Johnson, spouse of George Johnson. 

Defendaiits in motion (004 1 seek an order granting summary judgment on the issue of liability 
and rely sokly upon tlie testimony of all parties at their examinations before trial. While the copies of 
tlie deposition transcripts of Richard Johnson, Miguel Vasquez and George Johnson submitted to the 
Court arc uiisigned and unsworn aiid therefore not in admissible form, no party has objected to their use 
on tlie instant motions and the Court will consider them. 

The prop’oi-lent of a sutnniaiy judgment motion must make a prima facie showing of entitlement 
to jL,dgnient as a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
froni the case. To grant summary judgment it must clearly appear that no inaterial and triable issue of 
fact is presented (Sillman v Twentieth Century-Fox Film Corporation, 3 NY2d 395, 165 NYS2d 498 
[ 19571). The movant has the initia burden of proving entitlement to summary judgment ( Winegrad v 
N. Y.  U. Medical iCeizter, 64 NY2d 85 1, 487 NYS2d 3 16 [ 19851). Failure to make such a showing 
requires denial of the motion, regardless of tlie sufficiency of the opposing papers ( Winegrad v N. Y .  U. 
Medical Ceiiter. szipw). Once such proof has been offered, the burden then shifts to the opposing 
patty, who, ii order to defeat the motion for summary judgment, must proffer evidence in admissible 
forn-i ... and inust “show facts sufficicent to require a trial of any issue of fact” (CPLR 3212[b]; 
Zziciiernzan v City O~NCMJ York, 451 NY2d 557,427 NYS2d 595 [1980]). The opposing party must 
present facts sufficient to require a trial of any issue of fact by producing evidentiary proof in admissible 
forn- (Joseph P. Duy Realty Cory. v Aeroxon Prods., 148 AD2d 499, 538 NYS2d 843 [2’ld Dept 19791) 
and must assemble, lay bare and rcieal his proof in order to establish that the matters set forth in his 
pleadings art- real and capable of being established (Castro v Liberty B L ~ S  Co., 79 AD2d 1014,435 
NYS’2d 340 [2”“ Ikp t  198 11). Sumiiary judgment shall only be granted when there are no issues of 
inaterial fact and thc evidence requ res the court to direct a judgment in favor of the movant as a matter 
of law (Friends of Aniiizals v Assoc,iated Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790 [2’ld Dept 19791). 

Michacl Toscano testified a his examination before trial on February 24,2006 (defendants On 
Tinit: and Tcscano’s exhibit L) that he was involved in a motor vehicle accident on April 7,2003. He 
was employed by O n  Time Auto Parts and was operating a station wagon used for deliveries during his 
course of employment when the acc ident occurred. The station wagon was owned by Kenny Roth, the 
owner of On Time Auto Parts. 

He was travcling eastbound on Montauk Highway on a single travel lane. He reached the T- 
inter:;ectio!i jvith Everdel! Road wh ch was on his left. There was a left turn lane separating the east and 
westbound lanes of Montauk Highway at that intersection. He testified he turned on his left turn 
directional about ten feet from the iiitersectioii when he was in the turning lane, intending to turn left, 
and was traveling about fifteen miles an hour. He brought his vehicle to a stop with his front tires 
pointing slig itly to the left. 
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and was traveling ,about fifteen miles an hour. He brought his vehicle to a stop with his front tires 
poiiiting slightly to the left. 

I t  was snowing at the time of the accident, but he testified there was less than a half inch of snow 
on the road, and the painted lines were visible. There were no cars in front of him. After he was stopped 
for about five seconds waiting to t L  rn, he then felt an impact to the rear of his vehicle when it was struck 
by a bus. About forty five seconds prior to the impact, he saw a bus “back up the road” in his rear view 
niinor, about a mile away. He did not hear any screeching or sliding brakes or tires or the sound of any 
lion IS beforc the impact. The impact from the bus, which he described as heavy, occurred to the rear of 
his vehicle, more towards the passenger side. His vehicle was then caused to move forward and to the 
left ibout five or S Y X  feet from the impact, causing his vehicle to enter into the westbound travel lane, 
when a second iinpact occurred to his vehicle. 

This second impact was fro n a car which was traveling westbound about thirty miles an hour on 
Moiitauk Highway. He saw the vehicle prior to impact hit its brakes and start sliding. That second 
impact occurred in the westbound travel lane to the front passenger portion of his vehicle when the front 
end of that \ ehicle struck his car, ciiusing his car to move another couple of feet and hit the curb on the 
nort,i side o tlic road. His vehicle then came to a rest about ten feet east of the intersection with 
Everdell, with the other car in front of him. The bus was behind him, having pulled over to the shoulder 
oftl-e eastbound lane. Prior to the first impact, he did not experience any slipperiness in the roadway. 
His vehicle &as totaled as a result c I f  the accident. 

Miguel Vasquez gave testiniony at his examination before trial on February 24, 2006 (defendants 
On Time and To : ; c~~o’s  exhibit L). He stated he had been involved in an accident on April 7 ,  2003. He 
was employed by Suffolk Transit a:; a bus driver and was operating a large bus owned by Suffolk Transit 
when the accident occurred. He testified he fills out a pre-trip card every day, and at the end of the day, 
puts that car3 in a box by the gate at the bus yard. He filled out a card on the day of the accident after a 
yre-trip inspxtion, inclusive of inspecting the brakes. He testified that he had a driver’s license, CDL, 
number two. wit11 endorsements for the type of bus he could drive. 

He tcstified that at the time of the accident, it was snowing heavy, a mixture of rain and snow. 
He vias enroute fi-om Babylon to E ~ s t  Patchogue, traveling in an eastbound direction on Montauk 
Higl-way. He  described the car he \vas in the accident with as an old car, a station wagon, with no brake 
lights on the back. He saw a traffic light which was green from about fifteen or twenty feet from the 
light. He saw the car at the traffic 1 ght, but the car stayed there and did not move. His bus was “in the 
right side,” i ’ i  thc h e ,  in the eastbound lane. There were no other vehicles in front of him between his 
bus and the station wagon. 

He saw the station wagon ar d the traffic light at the same time. Five seconds passed from the 
time he saw the sltation wagon until there was an impact. The station wagon was stopped and never 
moved before the impact. Just before the impact his foot was on the gas a little bit. When he saw the 
stopped stati 311 wagon, he put his hand on the horn, he “moved the power steering on the right side, 
trying to avoid.” He testified he “couldn’t see very good because of the weather-was snow heavy and the 
rain.” He LISA his leg to apply the hake, “the braking put couple of times, two times, little by little.” 
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His car traveled about ten feet froni when he first applied the brakes until there was an impact. His bus 
was traveling about 15 to 20 miles per hour when the impact occurred. The impact occurred to the front 
drih er’s side burtiper of the bus and the right rear of the station wagon. The bus stopped moving with the 
imp act . 

He did not see what happer ed to the station wagon after the impact. He testified he saw the 
station wagon “after I pull out the 1)us on my side, because I had to control my bus, stop my bus. And I 
1001.: in the windlow, i t  was another line, westbound.” He could not see the painted line in the roadway. 
He did not see any tire tracks in the, eastbound lane in the snow indicating where the eastbound lane was, 
but described eastbound traffic as heavy. When asked “How, if at all, were you able to differentiate the 
east froni the westbound lanes of tiavel?” he replied, “I don’t know.” He later testified that at the time, 
there was not too much traffic eastl)ound, most of the heavy traffic came west at the time. 

He saw no other impacts or accidents other than the impact between his bus and the station 
wagon, but seconds later, heard another impact to his left. He also saw one more car that looked like 
thej had betxi in~mlved in an accidcmt, but he could not see it from the window of his bus because of the 
weather and he did not get out of ti e bus. He then testified those two cars were touching and in the 
weslmund lane. The station wag011 was facing east and the other car was facing westbound. The station 
evagon was Aout ten or fifteen feet ahead of his bus after the accident. He pulled his bus to a safe place 
for the passengers on tlie eastbounc side of the road near the curb to a little bus stop which was about ten 
l’cet from where 1he first impact occxrred. 

At tlie examination before t -ial of George Johnson on February 17,2006 (defendants On Time 
and Toscano’s exhibit F), plaintiff 1 estified he was involved in a motor vehicle accident on April 7, 
3003. He was traveling westbound on Montauk Highway and stated it was snowing pretty moderately. 
He cid not experience any slipperiness on the roadway. He described the roadway as being one lane in 
cadi direction with a double yellow line separating the travel lanes, but he couldn’t see the line because 
of tlie snow. Thc accident occurrec at an intersection that did not have a traffic signal device. Within 
a b o ~  t five stmncls before the accid :nt, he  said his rate of speed was slow, maybe fifteen or twenty miles 
pcr liour, if that. There was a car triveling westbound in front of him. While he was driving, and about 
four or five car len;=tlis away, he saiv a white station wagon going east in the eastbound lane of Montauk 
Higl  way. He stated the station w q o n  was stopped, making a turn; he had his signal on. He saw two 
cars pass the white car on the eastbound lane on the passenger side of the white car. There was a bus 
following th2 two cars. He first savr the bus when it was about three to four cars before the intersection. 
He did not know how fast the bus was traveling, but he thought the bus was moving too fast for the snow 
that was 011 the ground. The white I:ar was stopped when he saw the bus. He did not see the contact 
hetweert the bus and the white car but heard a banging noise. A few seconds later, the white car and his 
car carnie into contact with each oth1:r. When the two vehicles came into contact with each other, the 
white car was in George Johnson’s lane of travel. At the time of the contact with the bus, the white car 
was lot in 111s lane of travel. The white car came into his lane when the accident occurred. It was the 
drivers’ front fenders and doors thal came into contact on both cars. George Johnson testified that after 
this contact, his vehicle came into c intact with a telephone pole. He did not recall hitting the telephone 
pole because he vias knocked uncor scious from the first impact when his head struck the window. He 
statell he regained consciousness at Good Samaritan Hospital emergency room. 
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Ricliard Johnson testified at  his examination before trial on February 17, 2006 (defendants On 
Time and Toscano’s exhibit G) thz t he was a passenger in his father’s car on April 7, 2003 when it was 
involved in an accident. The accident occurred in West Islip on Montauk Highway at an intersection 
identified a:; Everdell. The windsl-ield wipers were on to wipe off the snow. There was some 
accLimulation of snow on the roadway. The travel lanes were divided with double yellow lines, but you 
could not see the roadway markings that day. There was one travel lane in each direction. He did not 
see the other car until within seconds before the accident. When he first saw the other car, described as a 
c qrey station wagoil, it was stopped facing east on Montauk Highway waiting to make a turn with the 
wheels tu rnd .  11 was at a complet: stop. It was stopped for about 30 to 45 seconds before the contact 
because he :;aid he saw it pull up aiid come to a stop when he was about two and one half to three car 
lengths away. Thc car he was a pa,;senger in was moving “stop and go” because of the weather. He saw 
cars in the cther lane traveling east 3ound. There was a bus behind the grey car. The bus was moving 
and was abclut a car and a half in b;ck of the grey station wagon which was stopped. There were no cars 
parked alon5 si& ihe roadway on either side. He said the bus was moving and it didn’t brake, it hit the 
grey car causing it to come into the westbound lane. He did not see the impact between the bus and the 
grey car. He stated the fi-ont of the station wagon and the front driver’s side of the vehicle he was in 
made contact after it was struck by the bus. He stated it kept coming and pushed their car, hitting more 
and more of the car on the driver’s side. He did not hear any horns, banging or screeching of brakes. 
‘The car he was in got sent onto the curb to the right of them and knocked down the “name of the street 
pole,” bent the polc and traveled beyond the pole. 

It IS ~vvell settled that when a driver of a motor vehicle approaches another automobile from the 
rear, he or she is bound to maintain a safe rate of speed and has the duty to keep control over his or her 
vehicle, and to exercise reasonable care to avoid colliding with the other vehicle (Clzepel v Meyers, 306 
ADfd 235, 762 PJYS2d 95 [Znd Der t 20031; Power v Hupart, 260 AD2d 458, 688 NYS2d 194 [Znd Dept 
19991; see nlso, Vehicle and Traffic: Law 5 1129[a]). Moreover, a rear-end collision with a stopped or 
stoplxng vehicle creates a prima fa( ie case of liability regarding the operator of the moving vehicle and 
imposes a diity o F explanation on the operator of the moving vehicle to excuse the collision by providing 
a noli-neglisent explanation, such as a mechanical failure, a sudden stop of the vehicle ahead, and 
unavoidable skidding on a wet pavement or some other reasonable excuse (see, Raiizford v Haiz, 18 
AD3d 638; ’’95 IWS2d 645 [2”“ Dcpt 20051; Tlzornaiz v Rivera, 16 AD3d 667, 792 NYS2d 558 [2005]; 
Powm v Hupart, siipra). 

Here, the adduced cvidence establishes that the vehicle operated by defendant Michael Toscano 
and owned by On Time Auto Parts was already stopped when it was struck in the rear by the bus driven 
by Miquel Vasquez who worked foi. Suffolk Transit. Defendants Toscano and On Time Auto Parts have 
therefore dernonstrated their prima Bcie entitlement to summary judgment as a matter of law. 

Defendani Vasquez and the Zounty of Suffolk have not come forward with an explanation to 
demonstrate that ILligiiel Vasquez, as the driver of the bus, was not negligent in striking plaintiffs 
stopped vehicle. Defendant Vasquez clearly set forth in his deposition testimony that the vehicle 
operated by defendant Toscano was stopped when first saw it and never moved before his bus stuck it. 
‘The testimony is undisputed that Toscano’s stopped vehicle had the left turn signal on while waiting to 
makc the left turn. Although defenc ant Vasquez testified the stopped vehicle had no brake lights on 
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saw the car was stopped. his bus was traveling about 15 to 20 miles per hour when the impact occurred. 

Bascd upon the foregoing i is determined defendants County of Suffolk and Miguel have failed 
to come forward with a non-negligmt explanation such as a mechanical failure, a sudden stop of the 
vehicle ahead. aiid unavoidable skidding on a wet pavement or some other reasonable excuse for 
striking the stopped vehicle. They have failed to raise any factual issues to defeat On Time’s and 
Toscano’s motion for suniniary juc gnient on the issue of liability. 

It  IS additiclnally deterniinecl that plaintiffs have failed to raise a triable issue of fact concerning 
how On Tinio Arito Parts and Tosc mo were negligent in causing the accident. Plaintiffs have not come 
forward wi tli adrnissible evidence tlemonstrating negligence by Toscano in the operation of his vehicle. 
The testimoliy i i  undisputed that the station wagon was stopped with its left turn signal on in the left 
turn lane wl en it was struck from t i e  rear by the bus and pushed into oncoming traffic, thus striking 
p 1 a I 11 tiff- s v(: 11 i c 1 1.:. 

Accordingly, that part of motion (004) by defendants On Time Auto Parts and Michael Toscano 
Cor a n  order granting summary judi,nient on the issue of liability is granted and the complaint, and cross 
claii n asserted b j  co-defendants, arz dismissed. The action is severed and shall continue against 
defendants (’oun ty of Suffolk and P4iguel Vasquez. 

Turning to motion (005) wherein defendants County of Suffolk and Miguel Vasquez seek an 
order grantiiig summary judgment on the issue of serious injury, it is detemiined that as a result of this 
accident. plaintiff  George Johnson s claiming in his Bill of Particulars that he sustained a herniated disc 
at C.3-4 with partial effacement o f t  ie ventral CSF space; cervical spine sprain; disc bulge at L4-5; 
I umt)osacral apiii~: sprain: left shoulder sprain; post traumatic headaches; post concussion syndrome with 
men-ory pro )lenis; forgetlulness and confusion; and left leg hematoma. 

As a result of  this accident, h in t i f f  Richard Johnson is claiming in his Bill of Particulars that he 
sustained he niated discs at L2-3, L3-4, L4-5 and L5-S 1 ; lumbosacral spine sprain with 
new tis/radiculitis; lumbago, cervicalgia, and post traumatic headaches. 

Pursuant to Insuraiice Law i 5 102(d), “‘[s]erious injury’ means a personal injury which results 
i n  di,;memberiiieiit; significant disfiprenient; a fracture; loss of a fetus; permanent loss of use of a 
body organ, membr:r, function or system; permanent consequential limitation of use of a body organ 
o r  inlxnber; signilkant limitation of use of a body function or system; or a medically determined 
iiijury or imyiatrnieiit of a non-perni inent nature which prevents the injured person from performing 
substantially a1 1 of die material acts which constitute such person’s usual and customary daily 
activities for not less than ninety days during the one hundred eighty days immediately following the 
OCCLI -rence of the injury or inipaim1:nt.” 

The tzrm “significant,” as it appears in the statute, has been defined as “something more than 
a niiiior liiiiitatior of use,” and the t1:m “substantially all” has been construed to mean “that the 
perscln has been curtailed li-om performing his usual activities to a great extent rather than some slight 
curtailment (Licnri v Elliot, 57 NY; d 230, 455 NYS2d 570 [1982]). 
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The term “significant,” as i t  appears in the statute, has been defined as “something more than a 
minor limit~tion of use,” and the tc rm “substantially all” has been construed to mean “that the person 
has been curtailed from performini; his usual activities to a great extent rather than some slight 
curtailment (Licwi  v Elliot, 57 N12d 230, 455 NYS2d 570 [1982]). 

On ;t mollon for summary j udgment to dismiss a complaint for failure to set forth a prima 
faci E case of serious injury as defir ed by Insurance Law 9 5 102(d), the initial burden is on the 
defchndant to “present evidence in competent form, showing that plaintiff has no cause of action” 
(Rodriqnez v Goldstein, 182 AD2c 396, 582 NYS2d 395, 396 [ ls t  Dept 19921). Once defendant has 
met the burden, the plaintiff must t ien, by competent proof, establish aprima facie case that such 
serious inju,-y exists (DeArzgelo v IGdel Corp. Services, h e . ,  171 AD2d 588, 567 NYS2d 454, 455 
[ 1“ 9ept I9’31]). Such proof, in orlier to be in competent or admissible form, shall consist of 
affidavits or affirmations (Pagarzo v Kingsbury, 182 AD2d 268, 587 NYS2d 692 [2nd Dept 19921). 
The proof must be viewed in a light most favorable to the non-moving party, here the plaintiff 
ic‘ainmarere v Killunova, 166 AD:!d 760, 562 NYS2d 808, 810 [ 3rd Dept 19901). 

In sLpport o f  motion (004) clefendants On Time Auto Parts and Michael Toscano have 
subinitted, I , z w  d i u ,  copies of the summons and complaint; copy of the verified answer of 
defendants County of Suffolk and Pdiguel Vasquez; a copy of the bill of particulars; a copy of 
deposition ti-anscripts of plaintiffs (ieorge Johnson and Richard Johnson, and defendants Michael 
Toscano, M que1 Vasquez; MRI report dated May 12,2003 of George Johnson; copies of sworn 
lettedreports of defendants’ examining neurologist, Howard Reiser, M.D., for George Johnson and 
for Richard Johnson; and copies of sworn lettersh-eports of defendants’ examining chiropractor, 
Ellen-Lori ~iussbaiim-Blonder, D.C ., for George Johnson and for Richard Johnson: copies of sworn 
lelters/repor s of defendants’ examining neurologist, Maria Audrie DeJesus, M.D., for George 
.iohr son and Richard Johnson; and copies of signed and sworn reports/letters from defendants’ 
cxamining orthopedist Joseph Paul. M.D. for George Johnson and Richard Johnson. 

In supporl o f  motion (005) clefendants County of Suffolk and Miquel Vasquez have submitted, 
//iter diu, a iopies of the summons and complaints; copy of the verified answer of defendants County 
of Suffolk and Miguel Vasquez; a copy of the bill of particulars; partial copies of deposition 
transcripts of plainriffs George Johrlson and Richard Johnson; signed copy of a letter from DeSilva 
Chir3practic Office pertaining to G1:orge Johnson with annexed x-ray report dated May 20,2003, 
Roentgenological Fkport, BAB Rac iology Report dated May 13,2003, MRI and CT scan reports of 
the cervical spine of George Johnson; signed copy of a letter from DeSilva Chiropractic Office 
pertaining to Richard Johnson with annexed MRI report of the lumbar spine; copies of sworn 
letters/reports of defendants’ exami ling neurologist, Maria Audrie DeJesus, M.D., for George 
Johnson and Richard Johnson; copj of sworn lettersheports of defendants’ examining neurologist, 
Howard Reiser, M.D., for George Johnson and Richard Johnson; sworn and signed copy of a letter 
from Ellen-Lori Nussbaum-Blonder ,D.C. for George Johnson and Richard Johnson; copy of a signed 
and $#worn report/letter defendants’ :xamining orthopedist Joseph Paul, M.D., for George Johnson 
and Richard Johnson;. 

Ail1 dt-fentiants have submitt :d the medical reportsAetters of the same examining physicians in 
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support of their motions for summu-y judgment. In the Reply Affirmation, counsel for defendants On 
Time Auto Parts and Michael Tosc ano sets forth that they adopt those arguments and law cited by 
dcfcndants County of Suffolk and Miquel Vasquez ... solely as it relates to plaintiffs in this action. 
Thcy, however, do not adopt those arguments with regard to that portion of defendant County of 
Suffolk and Miguel Vasquez’s affirmation as it pertains to On Time Auto Parts and Michael 
Toscaiio’s motion on the issue of 1 ability against defendants County of Suffolk and Miguel Vasquez. 
Neil her the Notice of Motion nor tlie Affirmation of counsel for defendants County of Suffolk and 
Mipuel Vasquez set forth that they are seeking summary judgment on the issue of liability. Their 
tnotioii solely seeks a determinatio I on the issue of serious injury. 

Motion ( 0 0 5 ) ,  as it concern; plaintiff George Johnson, is considered first on the issue of 
serious iiijwy. The letter dated May 8, 2006 of Dr. Reiser, defendant’s examining neurologist 
(defmdant On Time and Toscano’s exhibit D), indicates George Johnson is a 45 year old right- 
handed male who experienced a left frontal impact while he was driving, rendering him unconscious. 
Aftcr receiving emergency treatmet it at Good Samaritan Hospital, he followed up with Dr. DaSilva, 
and was seen by neurologist Dr. Ar to. Dr. Reiser elicited complaints of pain in George Johnson’s 
rigli. shoulder and proximal right u )per extremity, intermittent audible snapping of his left leg with 
extension, tightness and pain in his lower back region-greater on the right side, intermittent nonfocal 
head ac h es . 

Dr-. Relser’s physical exami iation of George revealed his neck was supple and nontender; 
thoracic and lumbar regions were n mtender and straight leg raising signs were negative. Cranial 
nerve examination revealed full visial fields, no ptosis or proptosis or Horners’s syndrome; no 
sensxy deficits were noted; deep tendon reflexes were 1-2+ and equal bilaterally in the biceps, 
brac Tiomdialis, triceps, patellar jerE s and Achilles jerks; Plantar responses were downgoing; station 
and gait wer2 normal. Dr. Reiser states that there was no finding of neurological deficit. He stated 
that dthougli the MRI of the cervic;il spine reportedly revealed a herniation at C3-4, there was no 
ongcling objective finding to correlz te. There was no evidence of a lumbar nerve root involvement. 
C‘T and MRI scaris of George Johnson’s head were normal although he may have sustained an episode 
of al :ered consciousness. Dr. Reiser stated that based upon the history, his neurological examination 
and ;I review of the records, he does not find evidence of any objective ongoing neurological disorder 
causally related to the incident of 4/7/03. 

The MRI j o f  George Johnsor ’s cervical spine revealed C3-4 and C5-6 disc desiccation with 
mild circumfereni.ial degenerative b ilging. The MRI of his lumbar spine revealed mild age related 
dege ierative changes at the L5-S 1 disc with no evidence of trauma (defendants On Time and 
Toscano’s ex liibit H). However, thtt additional MRI report (defendant County and Vasquez’s exhibit 
F) reveals a central disc herniation a t  C3-4 with partial effacement of the ventral CSF space, with no 
evidcmce of cord compression or foraminal stenosis. 

The chiropractic report of Di . Nussbaum-Blonder dated June 17, 2003 (defendants On Time 
and l’oscano ‘s exhibit I) indicated C eorge Johnson was the driver of a car involved in a motor vehicle 
accident. He was taken to Good Sarnaritan Hospital where he complained of intermittent headache, 
intennittent neck, thoracic, and lower back pain, intermittent right shoulder pain, intermittent pain in 
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the first and second digits of the le t hand, intermittent bilateral leg pain and right foot pain. He was 
exainined, > -rayed, and diagnosed with a hairline fracture of his left leg. Upon examination, Dr. 
Nussbauni-Blonder states that all upper extremity deep tendon reflexes were within normal limits. 
Motor power of the cervical spine lexors and extensors, as well as muscles of the upper extremities 
were 5 / 5  throughout. There was normal sensation in the upper extremities. Proprioception and 
sensation to lighl. touch and vibration was normal. She made the diagnosis of cervical sprain-strain 
syndrome, resolved; thoracic sprair (-strain syndrome resolved; lumbar sprain-strain syndrome 
resolved; mLiscle tension headache:; resolved and stated that it is her opinion that the motor vehicle 
accident of 4pril 7, 2003 is causal1 y related to the symptoms described, but found no objective 
evidence of disability. She found (ieorge Johnson was capable of engaging in normal activities of 
daily living and work activities wit lout restrictions. 

Dr IIeJesus also performed a neurological examination on George Johnson on June 17, 2003. 
She indicated in her report (defendimt On Time and Toscano's Exhibit J) that he had been involved in 
a motor vehicle accident, sustained a loss of consciousness, was taken to Good Samaritan Hospital 
emergency room and was diagnose11 with a hairline fracture of his left leg. The following day he 
came under the care of Dr. DaSylv;., a chiropractor, for treatment of headaches, pain in the neck 
radiating to both arms, intermittent non-radiating pain in the upper back and lower back, and 
intermittent tingling over the dorsuin of the left foot, which treatment he received three times a week. 
A t  his examination by Dr. DeJesus, George Johnson complained of daily left sided headache, 
inteimitteiit pain in  the neck that raliates to both arms, intermittent non-radiating pain in the upper 
back and lower back, and intermittc nt tingling over the dorsum of the left foot. Dr. DeJesus set forth 
in hcr report that the neurological e vamination was normal. As to range of motion examination, she 
stated there was full1 range of motion of the neck, thoracic spine, lumbar spine, right knee, right ankle. 
Her diagnosis was post-traumatic h :adaches, and status post cervical spine, thoracic spine and lumbar 
spine sprain:;. She did not review any medical records or consider the same for this examination as 
she states tliere were none available for review. Dr. De Jesus stated there was no neurological 
disability, no indication for a permanent neurological deficit at this time, and disability and treatment 
of thc left fillular fracture was deferred to the appropriate specialty. She found the injuries reported 
were causally related to the acciden.. It was her professional opinion that George Johnson can work 
and perform all of his usual daily activities without restriction or any neurological limitations 
resulting fro n the accident. 

Dr. Jxepli Paul performed i n  orthopedic examination of George Johnson. His partial 
ietter/rcport dated June 17, 2003 (dt:fendant On Time and Toscano's exhibit J) indicates he was the 
seat-belted driver involved in a m o t x  vehicle accident wherein there was an impact to the left side of 
his vehicle. He lost consciousness ;md was taken to Good Samaritan Hospital emergency room where 
he was x-rayed arid diagnosed with I hairline fracture to the left leg. He also complained of pain in 
his neck, thoracic spine and right shoulder, headaches, pain and numbness radiating to the left arm 
and left hand, radiating tingling to tlie right leg, pain in the left leg and numbness to the right foot. 
The 5llowing day he was started or a formal treatment program by Dr. DaSyiva wherein he is 
receiving chiropractic treatment thrtte times a week, which helps sometimes. Dr. Paul quantified the 
rang: of motion fmdings relative to George Johnson's cervical spine, upper extremities, right 
shoulder, lefr hand, and right ankle. Examination of the lumbar spine revealed that the sitting 
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Laseque tesling W;IS negative to 80 degrees and straight leg raising to 75 degrees in both the seated 
and supine positions, ho~vever, l u r  bar range of motion measurements were quantified as within 
non-naP limiis. Dr. Paul made the diagnosis of resolved sprain of the cervical and thoracic spine, 
resolved sprain of the right shoulder, resolved sprain of the left hand, normal examination of the left 
leg and left ,~nkle, right foot and upper extremities. He stated George Johnson has no disability at this 
time, with n3 permanency as a result of the accident. Dr. Paul also stated that George Johnson was 
capable of working and performing all of his normal activities of daily living without any limitations, 
and lie had EO indication for further treatment from an orthopedic point of view. The last page of Dr. 
Paul’s report IS niissing, but is cont lined in exhibit G of defendants County of Suffolk and Miquel 
Vasquez’s iiiotiox Dr. Paul indica1 es there is causality between the injuries reported and the motor 
vehi :le accident. 

Dr. I)aSilv~i cxamined Georse Johnson on April 11,2003 and the letter/ report (defendants 
County and Vasquez’s exhibit F) indicates George Johnson was a machinist who was scheduled to 
start work on Monday following thc: accident. He presented with complaints of shooting, throbbing, 
burning and tingling pain in the neck bilaterally, with pain radiating into the head bilaterally, both 
shoulders and both arms; dull, achirig and spastic pain in the low back bilaterally, aggravated by 
sitting and by lifting; numbing pain in the left shoulder brought on by lifting; and aching and 
throbbing le ’t temporal headaches. Dr. DaSilva’s finding upon examination are set forth in his report 
with quantificd deficits/normal rang e of motion percentages for George Johnson’s cervical and 
lutiiFiar spine; kinesiological studies of the upper and lower extremities with grading; orthopedic 
testing with Josit w e  Keiiips testing. positive cervical compression bilaterally, positive shoulder 
depression tcst or1 the left side; posiLive left sided Laseque Test (straight leg raising) with pain in the 
L 5-S 1 level ;it 60 degrees; and a PO: itive Patrick’s Test on the left side. Palpation evaluation of left 
and right iliolunibair muscle group of the low back disclosed moderate spasms. Left shoulder range of 
motion was limited in abduction wii h crepitus. Dr. DaSilva’s record indicates the left leg was 
tiega.ive for fracture to the tibia and fibula, but there was a contusion to the tibia, midline with a 
linear area of opacsily. His initial di;ignosis was that of cervical straidsprain with headache; 
lumbosacral straidsprain with radiculitis; left shoulder straidsprain. MRI of the brain revealed 
normal intracranial contents with nc evidence of mass, hemorrhage or edema. CT scan of the cervical 
spine datcd May 16, 2003, revealed what appeared to be a congenital abnormality involving the C2 
vertebrae. M RI of the cervical spine report dated May 14, 2003 indicated central disc herniation at 
(-3-4 with partial effacement of the ientral CSF space, without evidence of cord compression or 
fbraniinal stenosis; straightening of he cervical spine indicative of reflex muscle spasm; and a 
questionable fracture of the odontoitf versus normal variation of an os odontoideum. 

At his examination before tnal (defendants On Time and Toscano’s exhibit F), George 
Johnson testified since February, 20 16, he has been employed at Air Industries as a machinist. Air 
Industries is ;i manufacturer ofaircnlft flight safety parts such as door latches, etc. He works twelve 
liours a day, 
norkmg fiill time fclr Tech Precisior until December, 2002 but was laid off as work was slow. He 
then worked full time for TNT Precision, a commercial machining company, until February, 2004. 
When the accident occurred, he was to start work the following Monday at TNT in a lead man 
position, a supervisor, at $18.00 an Iiour, but never started the job. He began working with L&F in 

e clays a week. He u,;es a crane for lifting. Just prior to this accident, he had been 
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February, 2004. L&F is a manufacturer of aircraft parts such as motor mounts and struts. He 
volilntarily left his employment there because he could not physically do the lifting which he stated 
was too heavy, cwsing him pain in his back and arm. He was unable to load the bulkheads which 
hold the jets onto the plane. He stated it took too much out of him physically. He left there February, 
2006 and began his employment at Air Industries. 

This Court now turns to that part of defendant’s application (005) for an order granting 
summary Judgment on the issue of whether Richard Johnson sustained a serious injury within the 
meaning of [nsurance Law g5 102(c). 

Richard Johnson was examined by neurologist Dr. Howard Reiser (defendant County and 
Vasquez’s exhibt t H) on May 8, 20 36, who indicates Richard Johnson was a front seat passenger 
wearing a scat belt and harness at tlie time of a left frontal impact collision. He was taken to Good 
Samaritan Hospii.all where he was si:en in the emergency department for complaints of pain in his 
lowor back, and h i -  which he was tlien treated with manipulation by Dr. DaSilva, a chiropractor. At 
tlie time of the ex amination, Dr. Reiser states that Richard Johnson still experiences pain in his lower 
back bilaterally, but is not presentlj under a doctor’s care. He is employed as a maintenance worker 
full lime. Dr. Reiser states that his review of the records indicates the MRI of the lumbar spine 
performed on May 7, 2003 reveals liemiations from L2-3 through L5-S1, with no neural compression 
reported. DI-. Reist:r states that upon examination, there are no objective findings to suggest 
neurological involvement in the lunibosacral region, and he finds no evidence of an objective 
neurological disorder causally re1atc:d to the reported incident of April 7, 2003. 

Dr. Maria Audrie DeJesus e mmined Richard Johnson on June 17,2003 (defendants On Time 
and Toscano’s exhibit J) and indicates that after Richard was seen in the emergency room of Good 
Samiritan Hospital following the ac cident, he was discharged and came under the care of Dr. 
DaSilva, D”C foi treatment three tiines a week for headaches and pain in the lower back. At the time 
of the visit, lie appiised Dr. DeJesu:, that he experiences generalized headaches about twice a week, 
and intermitient nonradiatmg pain i I his lower back with intermittent numbness in the toes of his 
right foot. Dr. DeJesus’ examinaticn of his cranial nerves and mental health was negative. She notes 
that  he motor system demonstrates normal tone in both the upper and lower extremities, with normal 
strength of tlie upper extremities. She described the strength in the legs as intact, including the pelvic 
girdle, quadriceps, hamstrings, exte isor and flexor groups of the ankles and toes, with good weight 
bearing. Sensation to all modalities was described as normal with no impairment of position, 
vibration, tactile or  temperature sen ;es. Gait was described as normal without limp or ataxia. She 
described thc range of motion of thc neck and lumbar spine as full, but did not quantify the degrees of 
motion. She indicated Richard Johrison complained of pain in the lumbar spine with range of motion. 
Bilateral straight leg raising was de:cribed as normal at 90 degrees and Patrick’s and Kernig’s tests 
x e  negative. Dr. DeJesus’ diagnosis was that of post-traumatic headaches, status post lumbar spine 
sprai t i  and normal neurological exarnination. There was no neurological disability found and no 
indication fo; a permanent neurological deficit, neurological care, diagnostic testing or physical 
therapy. She stated that it is apparelit that the injuries sustained and the accident reported are causally 
relatcd. It w;is Dr. DeJesus’ opinior that Richard Johnson can work and perform all of his usual daily 
activities without restriction or any iieurological limitations resulting from this accident. 
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Richard Johnson was exam ned by defendants’ examining orthopedist, Dr. Joseph L. Paul on 
Juiit: 17, 2003 (defendants On Timi: and Toscano’s exhibit J). Dr. Paul set forth in his history that 
Ricliard Johnson’s initial complain s were pain in the lower back and headaches. The next day he 
was seen by Dr. I3aSilva who startcd him on a formal treatment program of chiropractic treatments 
three times a week. His present coinplaints were those of intermittent headaches and lower back pain 
for which hc was taking no medica. ion. Dr. Paul’s examination of Richard Johnson revealed sitting 
Lascbgue testing was negative to 80“; straight leg raising was negative to 75” in both the seated and 
siipine positions. Range of motion of the lumbar spine revealed forward flexion, extension, right and 
leli ’ateral evtensioii were all quantified with no deficits set forth. No radiation of pain, numbness or 
tingling was noted on neurological zxamination. Dr. Paul states there were no medical records 
available for his review. ‘The diagnosis was that of resolved sprain of the lumbar spine. He found no 
disability at this time, and opined there will be no permanency as a result of the accident. He stated 
Ricl-lard Joh 7son is capable of working and performing all of his normal activities of daily living 
without any limitations. He also fo md that there is probable causality between the injuries sustained 
and the accident reported. 

In th: trailscript of the examination before trial of Richard Johnson (defendants On Time Auto 
Parts and M chael Toscano’s exhibit G) Richard Johnson testified that he became employed with 
Wort-thern Ai-mican Enclosures performing maintenance about two to three months after the accident. 
At tile time o f  the accident he was t meling with his father looking for a job. After the accident he 
said he felt like his low back was 011 fire. He was x-rayed at Good Samaritan Hospital where he was 
secn in thc emerpicy department and later released. He thereafter followed up with Dr. DaSilva 
wliei-e he was treated three times a \veek until about the fall. An MRI was performed and Dr. DaSilva 
told him it showed he had four herniated discs in his pack and that something was pinching in each 
disc. He stopped treatment and did not go for more testing because he said his insurance was cut off. 
Richard Johnson testified he never mffered an injury or received treatment to his back prior to the 
date of the alxident. When asked if there were any activities he can no longer engage in that he 
i q y  larly participated in before the accident, he answered lifting weights, martial arts, sex even. He 
was previously involved in Shotokan, Tae Kwon Do, and kickboxing. He had received a yellow belt 
111 Sliotokan. He used to study martial arts every day and lift weights everyday before the accident. 
I-le has not lifted weights since the 2 ccident. After the accident he began attending BOCES for auto 
tneclianics, thrce-three month cours:s for which he received a certificate for each. 

Based upon the evidence submitted, it is determined that defendants County of Suffolk and 
Miguel Vascuez have not established prima facie entitlement to an order granting summary judgment 
on tl-e issue ~~fsei-ious injury for either George Johnson or Richard Johnson. 

Defendanis have submitted the reports of Dr. Nussbaum-Blonder and Dr. DeJesus which both 
set forth that George Johnson sustai ied a hairline fi-acture to his left fibula. None of defendants’ 
cxaniining physicians have either cc nfirmed or disputed this fracture. Dr. Paul, defendants’ 
exaniining orthopedist, did not addrzss the issue of the alleged fracture of the fibula of George 
.lolinsoii’s lei-? leg, although he ackmwledged George Johnson was advised he sustained a hairline 
fracture to his fibulx 
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Defendants have submitted evidence demonstrating that the MRI of George Johnson's cervical 
spine indicates a questionable fract ire of the odontoid versus normal variation of an os odontoideum, 
or the MRI of his cervical spine wtich reveals the herniated cervical disc at C3-4 with partial 
effacement of the ventral CSF spacz (defendant County's exhibit F). 

Defendants have submitted evidence demonstrating that the MRI of Richard Johnson's back 
revealed four herniated lumbar discs. 

None of defendants' examiliing physicians have disputed the findings of the MRI's for either 
George Johnson or Richard Jolmso I, and simply state there is no objective finding of disability. 

Purs iant to Insurance Law il5 102(d), a fracture is set forth as a serious personal injury 
(Lesane v Tdadu, 15 AD3d 358, 790 NYS2d 44 [Znd Dept 20051; Poma v. Or&, 2 AD3d 616, 768 
NYS2d 336 [2'ld Dept 20031). Disc herniation and limited range of motion based on objective 
tindings may constitute evidence of'serious injury (Jarzkowsky v Smith, 294 AD2d 540; 742 NYS2d 
876 [2nJ Dept 19081). 

Defendants have submitted :vidence that George Johnson sustained possible fractures of the 
left Iibula arid the odontoid, and a herniated disc at C3-4. These submissions raise issues of fact 
concerning ~vhetlier George Johnso i sustained a serious injury. Defendants County of Suffolk and 
Migiiel Vasquez submitted the records of Dr. DaSilva which set forth quantified limitations in range 
of motion to George Johnson's cenical and lumbar spine. The transcript of the examination before 
trial of Georgc Johison submitted k y defendants raises factual issues concerning George Johnson 
hein,: unablcb to perfonii his duties i t  his job due to the inability to perform the heavy lifting which 
caussd pain in hi:; back and arm. T1-erefore, defendants have failed to make a prima facie showing 
that .he plaintiff George Johnson d i l  not sustain a serious injury within the meaning of Insurance Law 
65 1(12(tf). 

Defe Idan ts have submitted widence that Richard Johnson sustained four herniated lumbar 
discs,. They have firrther submitted evidence that he is no longer able to engage in his martial arts 
programs or touniameiits and weigt t lifting as a result of the accident. Dr. Paul's examination of 
Richard Johnson revealed sitting Lasegue testing was negative to 80" and straight leg raising was 
negativc to 75' i n  both the seated and supine positions, but does not set forth the significance of this 
finding. He simply states that no raliation of pain, numbness or tingling was noted on neurological 
cxaiirination Dr. Paul also stated tl- ere were no medical records available for his review. Defendants 
have failed to make a prima facie sl-owing that the plaintiff Richard Johnson did not sustain a serious 
~njury  within the meaning of Lnsuraiice Law 55 102(d). 

Under these circumstances, ~t is unnecessary to consider whether the plaintiffs opposition was 
sufficient to raise a question of fact [Coscia v 938 Trading Coup., 282 AD2d 538, 725 NYS2d 349 
I 2nd Ilept 20011). However, in reviewing plaintiffs' opposing papers, it is determined that plaintiffs 
have raised questions of fact suffcimt to preclude an order granting summary judgment. 

'Tiie afiini-iation of Dr. Samuel Mayerfield (plaintiffs exhibit C) affirms the findings on the 
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MRI of Georgc Johnson’s cervical spine which demonstrates central disc herniation at C3-4 with 
partial effacement of the ventral CFS space and a question of a fracture of the odontoid. Dr. DaSilva 
has set fortl: quantified objective findings of decreased range of motion in George Johnson’s cervical 
spine, ;is well as the positive findings of his orthopedic examinations of the cervical spine and lumbar 
spine 

Dr. lvlayerfield affirms the jindings of the MRI of Richard Johnson which diagnosed four 
posterior disc hemiations at L2-3, L3-4, L4-5 and L5-S-1 (Plaintiffs’ exhibit E). Dr. DaSilva 
(plaintiffs cxhibit F) has set forth quantified limitations in the range of motion of Richard Johnson’s 
Ii[m Jar spin? as wcll as his cervical spine. He has set forth, inter alia, the positive findings relating to 
his oi-thopeclic evaiiuations and the significance of those findings. 

Although defendants County of Suffolk and Miguel Vasquez argue the issue of causation in 
their Reply affirmation, defendants’ examining physicians have related the injuries to the motor 
vehicle acci#knt of April 7, 2003. 

Accordingly, the County of Suffolk’s and Miguel Vasquez’s motion for an order granting 
summary j udgmen t on the issues oj‘ whether George Johnson and Richard Johnson sustained serious 
iiiju-y within the meaning of Insurance Law §5102(d) is denied. 

FINAL DISPOSITION X DISPOSITION 
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