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motion to confirm a referee’s rcport arid dismiss the complaint Iicrein is granted arid the inotioiis 

by defendants LZA Associates Engineers Sr. Architects, P.C. (hereafter referrcd “LZA”) and Li- 

Saltzxnan Architects, P.C. (hcrcafler re1en-d to as “Li-Saltznian”) (each of which was improperly 

dcnoniinated as a “Cross-Motion”) seeking additioiial findings and summary judgmen ts 

dismissing the complaint as against LZA and Li-Saltzinan, respeclively are granted without 

o p pos i t i CJ ti. 

Plaiiiti Ff(1iereafter referred to as “72”) brought the instant action sounding iii tort and 

hrcach of contract against all tlic dcl’cndauts. WY S nioved to dismiss thc action pursuant to 

C‘PLR 321 l(a)(S) contending that thc action was one for- professional iiialpracticc govcrncd hy a 

tlwee-year stalule of limitations aiid that i t  had not pcrfomicd any prokssional ser-vices for 72 for 

iiiore than three years prior to the coiiinieiicemeiit of the nction. Both LZA and Li-Saltzriian 

answcr-ed the complainl. Howcvcr-, each asserled, rnlcr-alia, the allinnative defense of lhe 
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expiration of the statute of liinitations in their respective :iriswcrs. 

On or about March 29, 2001i, tlic FTOIJ, Shen-y Klein Heitlcr issued a dccision atid order 011 

WYS’s imtion. The iinderlyiiig facts of thc casc arc sct oi i t  at lenglh in liislice Heitler’s decision 

and will not hc rcstated at lenglh herein. I n  Justice TTeitler’s decision, she stated: “While [he 

parties do not dispute that UP1 .R 2 14(6) govems, and that the applicable statute o l  Ijinjtatioiis 

period is three years, the parties disagree on when the statute hcgaii to 1ui1, and/or whethcr there 

was a tolling o l the  statute of limitations.” Accor-dingly, .Iusticc Hcitlcr rcfcn-cd the iiiattcr to a 

referee lo hear the issue or when WYS ceased pcrl-biming services for 72 a r i d  to issue a report 

and recomniendations to the court. Sometime after Justice Heitler’s decision, the matter was 

1-eassigned to Justicc Karen S. Smith’s part. C h i  or about June 6, 2006, the parlies eiitered inlo a 

stipulation extending the authority of the I-cikree to hear and report iipori the last date that TZA 

and Li-Saltzman provided services to 72. Tlic pal-ties’ slipulation was thcreaftcr “So- (I>rdcrcd” 

by Justice Smith. Pumiaiit to the orders of the court, this iiiatler was heard by a referee. All 

parties were represented and heard by tlic rcfcrcc. The 1-eferee recited credible testimony of the 

various parties which eslablishcd that WY S ccascd rendeling professional services lo 72 on 

March 15, 2001 arid that LZA inid Li-Saltznian ccascd providing services hi- 72 beloore that dale. 

However, in the “Fiudiiigs of F;act” portion of his report, tlic rekree only makes a speciiic 

finding that WYS ceased providing services on bclialfof*72 on March 15, 2001. 

WYS, now ~ ~ o v e s  lor coiifinnalion of the report and the clisinissal d t h e  coiiiplairit as 

against it based upon the expiration of the statute o r  limjtaitons. LZA and Li-Saltmian have each 

moved, by papers improperly deiiomiIiated ;i separate “Cross-Motion” to WYS’s motion, to have 

this court malce additio~ial Ihctual iindings lo the effect that their serviccs to 72 ceascd at or pi-ior 
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to March 15, 2001 and, ttiereaftcr, to cotifinn the ieferee’s report and grant tliciii sunimary 

judgment dismissing the complaint as against them based upori the expiration of the 1Iuee year 

statutc or  limitations. 

72 has only submitted partial opposition to WYS’s motion and no oppositioii to thc 

iiiotions of LZA and Li-Saltmian. 72 does not oppose tlic finding of tlie Referee. However, 72 

now contends that its first cause of action againsl WYS is 1~reinised upon; “... WYS’s inability to 

comply with its obligalions under tlic contract” (Affirmation i i i  Opposition, Paragraph 11). 

Thcrcforc, 72 argues that this cause oPactioii is governed hy 3 six year statute of limitations for 

hrcach or contract. 

The prior decisioii of Justice Heiller is the law olthis case. I n  [hat dccision Justicc 

Mcitler Iound that none of the pallies disputed that the matter was governcd by a three year 

statute or  limilalions. 72’s remedy was to either i i i~ve  to le-argue or appcal Justice Hcitlcr’s 

cktenniIiation. Having Iiiled to do so, 72 cannot now seek to asserl that a six year statutc of 

liiiiilalions applies. Accordingly, i t  is; 

OIWERED that WYS’s motion lo dismiss thc coinplain1 as against it is granted, and it is 

fu rth cr; 

ORDERED that LZA’s a i d  Li-Saltmian’s niotions asking the court to mahe additional 

hidings of fact to thc cffcct that their services lo 72 ccascd at or before the dale the WYS’s 

services ccascd and granting sririmiary judgment to 1,ZA :md Li-Slalzmaii dismissing tlie 

complaint hcrciii as agililist each of them arc granted withoii1 opposition, and it is fkthcr; 

ORDERED upon service of a copy ol’this order, lugether with iioticc ofcntry licrcof and 

such other forms and fees arid the clcrk may reasoilably require, upon thc couiity clcrk’s office at 
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60 Centre Street, New York, New York, the Clcrk shall dismiss the coriiplaint herein as against 

WY S and also enter sunmiary judgriierit dismissing the complain1 herein as against LZA ~ m d  1,i- 

Sal tzman. 

Thc foregoing constitutes the decision and order of this court. 

ENTEK: 
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