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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 
Jostles 

_ ' - __ 

Index Number : 112375/2006 
J SQUARE0 SOFTWARE, LLC 

BERNETTE KNITWARE CORP. 
Sequence Number : 002 

SUMMARY JUDGMENT 

vs 

PART 55 

INDEX NO. 

MOTION DATE 3 / c / o 7  

MOTION SEQ. NO. 

MOTION CAL. NO. 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits _ _ _  
Answering Affidavits - Exhibits 

Replying Affldavlts . _  

Cross-Motion: .- /Yes - :  No 
_ _  

PAPERS NUMBERED 

--Pi-- 
- 

Upon the foregoing papers, it is ordered that this motion 
accordance w i t h  the annexed memorandum decision 
and order. 

is decided in 

. .' 

Dated: 

FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 55 

X 
J SQUARED SOFTWARE LLC, 

Plaintiff, 

-against- 

BERNETTE KNITWARE COR€". , a /k / a  
BERNETTE TEXTILE CORP., DANIEL B. 
F W S I E R  and S4 SOLUTIONS, I N C .  

I N D E X  NO. 112375/06 

DECISIOY and ORDFR 

In t h i . s  lawsuit by a sof tware  company against a 

customer, plaintiff J Squared Software LLC moves for p a r t i a l  

summary judgment on liability and defendants Bernette Knitware 

C o r p . ,  a / k / a  B e r n e t t e  Textile Corp. ( "Berne t t e " )  , Daniel B .  

Frasier ("Frasier") and 54 Solutions, Inc. ( " S 4  Solutions") 

(collectively, "Defendants" )  cross-move to dismiss For the 

reasons below, p l a i n t i f f f s  rnoti-on i s  denied and t h e  cross-motion 

is g r a n t e d .  

The complaint contains no s p e c i f i e d  causes of  action, 

but it s t a t e s  t h a t  plaintiff seeks an injunction, a temporary 

r e s t r a i n i n g  order, an accounting to determine what p r o f i t s  

defendants have made by using plaintiff's software, and to 

recover the expenses and a t t o r n e y s '  fees of  t h i s  litigation. 

P l a i n t i f f  s e l l s  and services s o f t w a r e  for the 

wholesale c l o t h i n g  trade. P l a i n t i f f  entered into a c o n t r a c t  w i t h  
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Bernette, dated J a n u a r y  8, 1997 (the “ C o n t r a c t ” ) ,  u n d e r  which 

plaintiff grant-ed B e r n e t t e  a l i c e n s e  to u s e  a computer program 

designed by p l a i n t i f f  called t h e  A / L i n e  Design 21 S o f t w a r e  

“A/Line Software”). 

retained title to the program, but t h a t  t h e  license would remain 

in force until terminated. 

(the 

The c o n t r a c t  provided  t h a t  plaintiff 

Under the Contract, p l a i n t i f f  t r a n s f e r r e d  to Bernette 

a license to u s e  the A / T , i n e  So f tware  f o r  $11,000, 

additional $2,400, eighteen months of telephone support and ten 

days of on-site t r a i n i n g .  The A / L i n e  Software was designed for 

use by distributors in the apparel t r a d e .  I t  includes sof tware  

for tracking i n v e n t o r y ,  a c c o u n t s  r ece ivab le ,  accounts payable ,  a 

general ledger, and, among other t h i n g s ,  provided f o r  electronic 

data entry by f i v e  t r a d i n g  p a r t n e r s .  

p l u s ,  f o r  an 

The Contract permits Bernet te  to copy, modify and 

combine the A / L i n e  Software with a n o t h e r  program, provided t h a t  

Bernette complies w i t h  t h e  terms of the license. The contract 

s t a t e s  t h a t  the license remains in e f f e c t  until terminated by 

Bernette, 01 if Bernet te  €ails t.o comply  w i t h  t h e  terms of the 

Cont rac t .  Upon t e r m i n a t i o n ,  B e r n e t t e  must r e t u r n  all copies of 

t h e  program and c e r t i f y  that. it h a s  r e t u r n e d  01 d e s t r o y e d  a l l  

copies, including m o d i f i c a t i o n s  or combined p o r t i o n s  of the 

program. 
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B e r n e t t e  hired S 4  S o l u t i o n s  in February  2 0 0 5  to 

provide suppor t  f o r  t h e  A/ l l ine  Sof tware ,  

upgraded programs to iriterEace w i t h  it. 

programmer who worked for S4 Solutions. Berne t t e  then n o t i f i e d  

plaintiff t h a t  it would no longer p u r c h a s e  technical suppor t  

services from it. 

support in or about F e b r u a r y  2005, it d i d  n o t  demand that 

B e r n e t t , e  r e t u r n  the A/Line Software,  and did not demand further 

payments to extend the license. 

and to write new and 

Fraser I s  an i ndependen t  

A f t e r  p l a i n t i f f  stopped p r o v i d i n g  technical 

P l a i n t i f f  filed t h i s  lawsuit and sought a preliminary 

i n j u n c t i o n  i n  September 2 0 0 6  t o  prevent  defendants from using the 

software. 

were permitted tio cont- inue t o  u s e  t h e  so f tware  because the 

license was s t i l l  in e f f e c t ,  h u t  t h e y  consented to an injunction 

p r e v e n t i n g  them from transferring the A/Line Soft-ware to any  

third p a r t y .  

Software w i t h  o t h e r  programs, it remained always with B e r n e t t e ,  

and that t h e  license agreement was not v i o l a t e d .  The court 

issued an  i - n j u n c t i o n  on September 1 8 ,  2 0 0 6 ,  p r o h i b i t i n g  the 

transfer of plaintiff's sof tware  or the 54 modifications to 

o t h e r s  pend ing  further court o r d e r .  

Defendants objec ted  to t h e  motion, a l l e g i n g  that t h e y  

They contend that although t h e y  combined t h e  A / L i n e  

On this motion, plaintiff alleges k h a t  i t  is entitled 

to summary judgment  as to l i a b i l i t y .  It a r g u e s  t h a t  B e r n e t t e  
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admitted l i a b i l i t y  when, in opposing the p r i o r  motion for a 

preliminary injunction, it, stated that it c o n t i n u e d  to use the 

A / L i n e  S o f t w a r e  after it stopped making  payments for technical 

support, and that iL permitted S 4  and Fraser to modify t h e  

program. The motion is denied because, under  the terms of the 

Contract, B e r n e t t e  d i d  n o t  t e r m i n a t e  the l i c e n s e  b y  failing to 

purchase technical support, and because the Contract specifically 

contemplates modification and Combination of the software by the 

cu 5 t orner . 

Defendants cross-move for summary judgment dismissing 

the complaint. 

action i n  the complaint s e e k i n g  damages is for c o n v e r s i o n ,  

that the complaint fails to s t a t e  a cause of a c t i o n  for that 

claim. 

They contend that the o n i y  articulated cause of 

and 

Conversion is the unauthorized exercise of dominion 

over goods belonging to a n o t h e r  to the exclusion of the owner’s 

r i g h t s .  Viailant I n s .  Go. of Am, v Housins Auth. of C i t v  of 61 

P a ~ o ,  Tex., 8 7  NY2d 3 6 ,  44 (1995). The cornplaint does not allege 

f a c t s  constituting conversion. On i t s  face, t-he C o n t r a c t  

p rQvides  that the l i c e n s e  remains in effect until terminated, 

either by B e r n e t t e  unilaterally or as a r e s u l t  of a breach of the 

Cont rac t .  

technical support payments and permitted defendants  S 4  and 

The complaint alleges -that BeKnctte stopped making 
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c-- 

. F r a s i e r  to modify  or combine the A/Line S o f t w a r e .  B e r n e t t e  

c o r r e c t l y  argues that no bseach of the Contract or termination of 

the license i.s alleged under t h o s e  f a c t s ,  as the Cont rac t  c l e a r l y  

permits rnodificat-ion and combination w i t h  o t h e r  programs, 

does not require t h a t  B e r n e t t e  c o n t i n u e  to m a k e  payments to 

retain its l i c e n s e  beyond the $11,000 p a i d  in 1 9 9 7 .  

and it 

Since the complaint does n o t  allege f a c t s  showing that 

the license T.erminated,  B e r n e t t e '  s r e t e n t i o n  of the A / L j . n e  

Soft-ware does not c o n s t i t u t - e  an unauthorized exercise of dominion 

of p l a i n t i f f ' s  goods.  

authorizes Bernette to r e t a i n  t h e  so.€tware u n t i l  t h e  license is 

terminated. 

B e r n c t t e  was obligated to r e t u r n  the A / L i n e  Software and f a i l e d  

to do so. 

Indeed, the license specifically 

T h e r e  is no allegation to s u p p o r t  a claim t h a t  

In r e p l y ,  plaintiff's p r i n c i p a l ,  Judd Love, raises new 

f a c t s  t h a t  were n o t  set forth in the complaint. 

t h i n g s ,  he alleges t h a t  Resnette h a s  more users than permitted 

u n d e r  the l i cense ;  that it h a s  suppressed the c o p y r i g h t  n o t i c e  in 

the A/Line  Sof tware ;  t h a t  Bernette converted d d t a  files to a new 

format in violat i011 of the l icense; arid t h a t  t h e  continued 

payments were for t e c h n i c a l  support that s h o u l d  have been 

c o n t i n u e d  (this last allegation is of no consequence  for the 

reasons discussed above) .  

Among other 

Although the new allegations c o u l d  
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suppor t  a claim for breach of c o n t r a c t ,  

allege breach of c o n t r a c t ,  and p l a i n t i f f  does not seek leave t o  

amend iCs pleading. 

t h e  complaint does not , .  

With respect to t.he balance of the complaint, 

defendants move to dismiss it in its e n t i r e t y  but do not 

specifically address p l a i n t , i f f ' s  demand for a permanent 

injunction, t h e  demand f o r  an accounting and damages arising by 

r e a s o n  of it, or the demand f o r  attorneys's fees and costs of 

litigation. 

claims. 

Plaintiff l i k e w i s e  does riot address these other 

On its face, the complaint f a i l s  to s t a t e  a claim f o r  

an accounting. An accounting is an equitable remedy ". , . 

premised upon the existence of a confidential or  fiduciary 

relationship and a breach of the duty imposed by t h a t  

relationship respecting propert-y in which t h e  p a r t y  s e e k i n g  an 

a c c o u n t i n g  has an i n t e r e s t . "  

199a & Supp.  2006); and 

(1'' Dept 2000) 

" spec ia l  relationship" to p l a i n t i f f ) .  

confidential or f i d u c i a r y  relationship with p l a i n t i f f ,  and 

consequently there is no basis for the accounting claim. 

claim for attorneys's fees and costs of litiqation also is 

dismissed because no such claim e x i s t s  under the American R u l e  

2A NY J u r 2 d ,  Agency § 241 (West 

Elqhanian v Elqhanian, 277 A D 2 d  162 

(no cause of action where defendant  had no 

B e r n e t t e  d i d  not have a 

The 
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. 
1 .  absent a c o n t r a c t u a l  01- statutory c o s t - s h i f t i n g  provision not 

p r e s e n t  here. F i n a l l y ,  since t h e  complaint does not a l l e g e  a 

basis for imposing t h e  equitable remedy of an i n j u n c t i o n  (that is 

to s a y ,  the f a c t s  as alleged in the complaint read w i t h  the terms 

of the Contract show that the l i c e n s e  d i d  not terminate), 

demand for an injunction also is dismissed. 

the 

Accordingly, it h e r e b y  is 

ORDERED t h a t  P l a i n t i f f ' s  mot ion  f o r  summary judgment 

is denied; and it f u r t h e r  is 

ORDERED t h a t  the preliminary i n j u n c t i o n  issued 

September 18, 2006 is vacated;  and it f u r t h e r  is 

ORDERED that Defendants' cross-motion t.o dismiss and 

for summar-y judgment is granted, and  t h e  complaint is dismissed 

with costs and disbursements to defendants as taxed, and the 

C l e r k  is d i r e c t e d  to e n t e r  judgment a c c o r d i n g l y .  

Dated: June /a 2007 
ENTER: 
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