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SUPREME COURT OF THE STATE 0 NEW YORK - NEW YORK COUNTY i 
Justice 

- w -  I 

MOTION SEQ. N O .  

MOTION CAL. NO. 

The following papers, numbered 1 ta  were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes d o  
\ 

Upon the foregoing papers, it is ordered that this motion 

It is hereby 

ORDERED that Defendant's motion for an order pursuant to CPLR 32 1 1 (a)(7) 
lismissinp Plaintiffs claims for legal malpractice, tortious interference with prospective business 
idvantage and fraud is denied as to the legal malpractice claim and granted as to the claims for 
ortious interference with prospective business advantage and fraud; and it is further 

ORDERED that Defendant's motion for an order pursuant to CPLR 2201, staying this 
mtire action pending the resolution of the NASD Arbitration is denied; and it is further 

ORDERED that Defendant shall serve a copy of this order upon Plaintiff within 20 days 
)f entry. 

This constitutes the decision and order of the Court. 

Dated: ,h$?A7 
, W O N ~ R O L  EDNiEhID J. S. C. 

* ,__ 

Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST 
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SUPREME COURT OF THE STATE OF NEW YORK 
c o m n  OF NEW YOKK 

X --------____________--------~~-------------------”~-~-------------~~~--- 

JOHN R. CARL, Index No.: I 17043-2006 

Plaintiff, Sequence 003 
DECISION/ORDEK 

+gains t- 

JOEL COHEN, ESQ., 

Defendant. 
X _________----------_~---------------------~~---------------------------- 

I JON. CAROL IIOBINSON EDMEAD, J.S.C. 

MEMORANDUM DECISION 

John R. Carl (the “Plaintifi”) commenced this action against Joel Cohen, Esq. (the 

“Defendant”) for legal malpractice, tortious interference with prospective business advantage, 

and fraud in connection with Defendant’s representation of him during an investigation of 

Alliance Capital/Alliance Bcrnstein, now known as Alliance Rernstein, L.P. (“Alliance”) for 

illegal markct-timing activities. I 

Before the Court is Defendant’s motion for an order (1)  pursuant to CPLR 321 l(a)(7) 

dismissing Plaintifys claims for legal malpractice, tortious interference with prospective business 

advantage and fraud; or (2) in the alternative, pursuant to CPLR 2201, staying this cntire action 

pending the resolution of a related arbitration behre  the NASD (the ‘LNASD Arbitration”). 

FACTUAL BACKGROUND 

On Scptember 3, 2003, thc New York Attorney General (“NYAG”) filed a civil 

complaint against Alliance for illcgal market-timing activities. As a result, Alliance hired 

C‘lifford Chance LLP to represent it in connection with the complaint and began an internal 

invest i g at i o 11, 

Plaintill: the then District Director of the Northeast Region, participated in an interview 

with A1li;lncc’s in-house counsel about his knowledge of the market-timing activities. 

Thereafter, Alliance’s in-house counsel advised Plaintiff to obtain outsidc counsel, Alliance 

Market-timing is the short-term trading ofmiitiial funds, a practice which generated sales commissions for I 

Alliance, biit placed long-term investors in mutual funds at some risk. 
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appointed Defendant to represent the plaintiff, during which time, Defendant was Alliance’s 

couiisel in an unrelated action in Florida involving the Enron collapse. At tlie time of said 

representation, Defendant advised Plaintiff that he represented Alliance in this unrclated matter, 

and that the dual representation was “a good thing and will serve to [plaintiffs] advantage.” 

Alliance terminated Plaintiff on November 14, 2003. TJpon his termination, Plaintiff 

discliarged Defcndanl and retained substitute counsel. During the next several weeks, Alliance 

issued, and thcii amendcd, Plaintiffs “U-5 Form,” in which Alliance answered “yes” to the 

following intcriial review disclosure question: “Currently is, or at termination, was, thc 

individual under internal review for fraud or wrongful taking of propcrty?” Alliance also 

indicated in tlie U-5 that Plaintiff was “permitted to resign in connection with market-timing 

matters.” 

In December 2003, a settlement among Alliance, the SEC aiid the NYAG was reached in 

which Alliance agreed to pay $600 million in fincs and penalties. 

Three years later, on November 13, 2006, Plaintilf filed an arbitration claim with the 

NASU Dispute liesolution Center against Alliance Capital Management, L.P., and a numbcr of 

Alliance afliliatcs and subsidiaries (the “Alliance Respondents”) and Defendant. As against 

Alliance, Plaintiff alleged claims for: (1) tortious inlerl‘erence with prospective business 

advantage, (2) violations of New York’s labor law, (3) qunntum meruit, (4) conversion, ( 5 )  

defimatioii, (6) liaud, and (7) equitable/in.junctive relief. As against Defendant, plaintiff alleged 

( 1)  tortious interference with prospective business advantage, (2) fraud, and (3) legal malpractice. 

However, Defendant, who is not s ineniber of the NASD, did not submit lo arbitration. 

After commencing the arbitration, Plaintiff coiiimenced this action against Defendant, 

again alleging tortious iriterference with prospective business advantage, fraud, aiid legal 

malpractice. 

THE COMPLAINT 

Plaintiffs first cause of action for legal malpractice alleges that Defendant owed Plaintiff 
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a fiduciary duty to act in Plaintiffs best interests, Defendant failed to exercise the degree of care, 

skill, and diligence coininonly possessed by a member of the legal community, and that such 

failures caused Plaintiff harm. Plaintiff claims that Defendant failed to advise Plaintiff that the 

information he possessed, which allegedly contradicted Alliance’s public positions regarding the 

market-timing investigation, triggered certain whistleblower protections and Defendant t.ook no 

action to preserve Plaintiff’s rights in this regard. Had Defendant done so, Plaintiff would have 

invol\;ed said whistleblower protections protecting him from his employer and would lime 

preserved a direct cmse of action against his employer. Plaintiff claims that had Defendant 

protected Plaintifl’s intercsts, Plaintiff would not have been terminated and his securities licensc 

would not have been tarnished. 

In l i s  second cause of action for fraud, Plaintiff alleges that Defendant aided and abctted 

Alliance’s efforts to target its employees in order for Alliance to protect its high ranking 

executives. Plaintiff contends that Defendant was paid by Alliance and represented Alliance in 

an unrelated matter coiiteinporaneous to his representation of Plaintiff. It is further alleged that 

Dcfendant did not properly inform his firm, Greenberg ‘Traurig, LLP, that his representation of 

PlaintilT wodd be potentially adverse to Alliance. Plaintiff also contends that Defendant was 

personal friends with the Clifford Chance lawyers who conducted Alliance’s internal 

investigation and that during the course of this investigation, Defendant withheld documents 

from Plaintiff demonstrating that Plaintiff was not responsible for Alliance’s problems. 

Following Plaiiitiffs termination by Alliance, Defendant was hired by Clifford Chance as a 

partncr whcre he continued to represent Alliance. Plaintiff further alleges that Defendant made 

iiiaterially false statements and/or omitted key facts and/or aided and abetted Alliance, including, 

hut not limited to: (1) failing to inform Plaintiff that he should obtain his own, independent 

counsel; (2) that Alliance’s interests were contrary to those of Plaintiff’; (3) that Defendant was 

compromised and beholden to Alliance; (4) that it was a conflict of interest for Defendant to 

represent both Alliance and Plaintiff; ( 5 )  that Defendant was working to advance his and 
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Alliance’s interests above Plaintiffs; (6) that Alliaiice secretly intended to blame Plaintiff, 

among others, and to mislead the public about its own wrongdoing; (7) failing to advise Plaintiff 

that he qualified as a whistleblower; and (8) that Defendant and Alliaiice concealed documents 

that tcnded to exculpate Plaintiff. It is firrtlier contended that Defendant knew these statements 

and omission:; to be falsc at the time, that he intended Plaintiff to rcly on same, Plaintiff did in 

I‘act rely, and Plaintiff has been harnied. 

Plaintifvs third cause oIactioii for tortious interference with prospective biisiness 

advantage alleges that Defendant engaged in fraudulent conduct designed to prevent Plaintiff 

from becoming employed by a competitor and building a mutual fund sales organization that 

could successf~illy compete for Alliance’s customers, that Defendant participated in conduct that 

framed Plaintiff for Alliance’s wrongful acts, and that Uefendant knew such falsities would 

damage Plaintiff’s ability to find fiiture employment in the securities business. It is further 

alleged that as n direct and proxiiiiatc resu1.t ol‘ Defendant’s conduct, Plaintiff has been unable to 

find commensurate cmployment and has suffered economic harm. 

CONTENTIONS 

Dej& L J C I I ~  t ’.I. Content ions 

Defcndnnt contends that Plaintiffs claiins for legal malpractice, tortious interference with 

prospective business advantage, and fraud should be disniisscd for faihre to state a cause of 

act io 11. 

PlaintifTs malpractice claim is iriiavailing because Plaintiff has not alleged that 

l)cfcnclant’s conduct fell bclow that of the ordinary and reasonable skill and knowledge 

coinnionly possessed by a member of the legal profession. Plaintiffs a1 legation that Delendant 

should have taken steps to invoke whistleblower protections under the Sarbanes-Oxley statute, 

I8 USC tj 15 14A (“SOX”) in order to prevent Plaintilk’s termination is misplaced. Under SOX, 

an employee may have a cause of action against his or her employer where the company 

discharges the eniployee because the employce, inter diu, “participate[d] in , , , a proceeding filed 
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on or about to be filed ... relating to an alleged violation of , , .  any regulation of the [Securities 

and Exchange Coniniission], or any provision of Federal law relating to fraud against 

shareholders.”’ Such a complaint must be filed “not later than 90 days after the date on which 

the violation occ~irs .”~ However, this is a post-termination remedy and there is no provision for 

invoking the provisions prior to Plaiiitifi’s termination. Further, Plaintiff makes no allegation 

that he had contractual or otlier protections against New York’s traditional “at will” employment 

rule. 

Even if Defendant had a duty to inform Defendant about a claim under SOX, Plaintiff has 

failed to sufliciently allege that lie would have won such a case absent Defendant‘s piirported 

negligence. In order to prevail on a SOX claim, a plaintiff must prove that the alleged protected 

activity was a contributing factor in the unfavorable personnel a ~ t i o n . ~  An employer may avoid 

liability by denionstrating that it would have taken the same unfavorable action in thc absence of 

the protected bel~avior.~ Plaintiff has not alleged that his participation in the investigation was a 

contributing fictor to his discharge or that Alliance tcrniinated him for a reason other than 

participating in the ni arke t - t i mi n g activity . 

Although Plaintil‘f‘alleges that Defendant could have been more aggressive during the 

intcrnal investigation, such an allegation challenges the strategy employed by Defendant and not 

the substance of the representation. 

Nor does Plaintiff properly allege that Defendant’s conduct was the proximate cause of 

his damages as thcrc is no allegation that Defendant could have taken steps pre-termination to 

prevent Plaintiff from losing his job. Furthermore, tlicre is no allegation that Defendant 

continlied to represent Plaintiff after Plaintiff’s termination, much less that any alleged act or 

’ 18 USC 5 1514A(a)(2). 

I8 USU 3 1514A(b)(l)(A)& (2>(D) 

‘ 49 IJSC $ 4212I(b)(?)(B)(iii). 

49 usc s 42 1 2  I (b)(?>(R)(iv) 
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omission by Defendant made Plaintiff unable to sile Alliance for damages for wrongful 

termination. Also, there is no allegation that Defendant was involved in the preparation of 

Plaintill" IJ-5 Form or that he represented him at that time. 

As to Plaintiff's claim for tortious interference with prospective business advantage, 

.Plaintiff does not identiry any specific offer of employment with which Defendant allegedly 

interfered. Nor does Plaintiff allege that Defendant intentionally interfered with such an 

arrnngemcnt, that Defendant knew about any offer of employment, or that Defendant continucd 

to represent Plaintiff when Plaintiffs LJ-5, which purportedly contains niisstatements that have 

thwarted his efforts to securc a new job, was drafted. 

Plaintiff's fraud claim is similarly deficient because it is based solely 011 the alleged 

conllict of intcrest created by Defendant's simultaneous representation of Plaintiff and Alliance 

in an unrelated matter. This claim is nothing more than a legal malpractice claim in disguise and 

is insufficient to form the basis for a separate fraud cause of action. 

F:UrtIicr, the fraud claim should also be dismissed because it fails to sufficiently allege that 

Plaiiitiff was injured by Defcndant. Defendant disclosed to Plaintiff that he represented Alliance, 

but even if lie had not done so, or ifliis disclosure was inadequate, a lawyer's failure to disclose a 

conflict of interest is not actionable absent an allegation that such failure proximately caused 

actual damages. Plaintiff. has not shown any link between the alleged conflict and any damages 

since Plainlill'has not alleged tlial: ( 1  j Dcfendant lcncw that Alliance was going to terminate 

Plaintiff, (2) that Defendant was in a position to prevent Alliance from firing an ai-will 

employee, and (,3 j Defendant had a reason to participate in a conspiracy to temiinate his client's 

employment, 

Lastly, Plaintiff has iiot adequately alleged any compensable losses or punitive damages. 

Plaintift's alleged losses, including his securities licenses, his employment with Alliance, his 

future employment opportunities, and his supposed retaliation and whistleblower claims arc out- 

of-pocket losses and iiot recoverable in fraud. Further, Plaintiff s claims for punitive damages 
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should be dismissed because Defendant’s alleged conduct did not involve the requisite high 

moral culpability or malice required under New Yorlc law and was not aimed at the general 

public. 

Alternatively, Defcridaiit contends that this action should be stayed pending tlie outcome 

of tlie NASD Arbitration that Plaintill has brought against the Alliance Respondents siiice both 

nctioiis arise from the same facts and seek damages for thc same injuries. The fact section in thc 

Statement of Claim in the NASD Arbitration is virtually identical to tlie complaint filed in the 

instaiit matter. 1 hc three claims against Defendant are largely duplicative of tlie seveii claims 

against the Alliance Respondents in the NASD Arbitration. Although the legal malpractice claim 

will not be adj udicatcd in the NASI) Arbitration, its factual underpinnings are inextricably 

interwoven with tlic claims asserted in tlie NASI) Arbitration. Further, the interest of justice and 

economy require a stay of the instant matter. A favorable result in the NASD Arbitration will 

make Plaintiff whole since Plaintiff seeks the same damages from both Alliance and Defendant. 

The instant niatter slioiild also be stayed because the NASD Arbitration is likely to elid sooner 

than the instant matter and could have collateral cstoppel effects. 

Pluin/$f’s Contentions 

With respcct to Plaintiffs cause of action for legal malpractice, Plaintiff contends that he 

has properly pled two theories: ( I  ) Defendant negligcntly advised Plaintiff and (2) Defendant 

failed to give advice to Plaintiff. Concerning tlic first theory, Plaintiff contends that he has 

alleged that Ilefeiidant negligently advised him during the course of Alliance’s internal 

investigation by leading Plaintiff to believe that his interests were aligned with Alliaiice’s and by 

falsely representing to Plaintiff that Defendant’s relationship with Alliance was a “good thing.” 

As to tlie second theory, Plaintifi’has alleged that Defendant failed to advise hiin (1) to seek 

documents from Alliance, (2) of the dangers of participating in thc internal investigation, (3) that 

he could go to the Securities and Exchange Conmission (“SEC”) or other government agcncy to 

report Alliance’s wrongdoing and thereby receive statutory protection, (4) that he request that the 
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interviews during the internal investigation be taped and/or transcribed, ( 5 )  of his whistleblower 

claims and to take actions to preserve same. 

Plaiiitiir further contends that Defendant has blatantly misrepresented SOX whistleblower 

protections by slating that a “discharge” is the only action that forms the basis for rctaliation 

under the Act SOX statcs that no company with a class of securities registered under section 12 

01‘ the Securitics Exchange Act of 1934 or that is reqliired to file reports under section 1 S(d) of 

h e  Securities Exchange Act of 1934 may “discharge, demote, suspcnd, threaten, harass, or in any 

other manner discriniiriate against an employee in the tcrms and conditions of employmcnt 

becausc of any lawf~il act done by the employee....”6 Plaintiff also contends that under SOX, a 

persoii who alleges discharge or othcr discrimination by any person in violalion of subsection (a) 

may seeh relief under subscction ( c ) . ~  

Additionally, Plaintiff contends that Defendant’s conflict of interest also forms the basis 

for a legal malpractice claim because Defendant advanced his own interests and those of Alliance 

at the expcnse of Plaintiff without disclosing said conflict. Plaintiff contends that Defendant did 

nothing to disclose, resolve, or gain client consent for the conflict. Moreover, PlaintiI‘f has pled 

that Defendant lied to Plaintiff about the benefit of rcprcsentiiig both him and Alliancc. 

Defendant also aided Alliaiice in an eflorl to protect the true wrongdoers and intentionally 

concealed documents from Plaintiff‘ that implicated the highest ranking officers at Alliance. 

Accordingly, Plaintiff has alleged that acts by Delendant proximatcly caused him actual 

damages related to his terniination, damage to his reputation in the securities industry, and the 

loss of his whistlcblower claims. 

Plaintiff also contends that Defendant has admitted in his motion that the conflict of 

interest limited his aggressiveness in representing Plaintiff. Defendant’s argument that his 

conduct was a “mistake in judgment,” in reference to his choosing between different courses of 

’ 18 USC 4 15 14A(a). 

I8 USC $ l514A(b)( l) .  
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coiidiicl while advising Plaintiff’ is actionable because those judgment calls were affected by 

Defendant’s siinultaneous representation. Further, Defendant’s argument that there was nothing 

he could have done to prevent Plaintiff from losing his job is more evidence that he could not 

fiilly represent both Plaintifl‘aiid Alliance. 

With regard to Plaintiffs fraud claim, Plaintiff also contends that his coinplaint contains 

facts regarding Dekndant’s egregious conduct sufficient to support a claim for fraud, and 

warranting the imposition of punitive damages. Further, Plaintiff coiitciids that the instant matter 

is iiearly identical to MitschcZe v Schirlrs (826 NY2d 14, 19-20 [ I  It Dept 2006l) in which the 

Appellate Division held that a fraud claim predicated on proof of the coiiiiiiissioii of an 

intentional tort, and not siiiiply based upon errors in professional judgment, should be allowed to 

con t i iiiie . 

Lastly, Plaintiff contends that punitive damages are appropriate because Defendant 

subverted Plaintill‘s interests for both his and Alliance’s benefit. Plaintiff alleges that Defendant 

collaborated with Alliance, and its attoriicys, to deprive Plaintiff of his whistleblowcr and 

witness tampering protections and to scapcgoat Plaintiff for Alliance’s wrongful acts. Further, 

I1cfendant iiiteiitionally failed to abide by his duties to protect Plaintiff from Defendant’s 

conflict. Plaintiff contends that case law supports the conclusion that abuse of a professional 

relationship to the detriment of a client or for personal gain permits the assessment of punitive 

damages. 

Also, Plaintiff contends that he has properly alleged a claim for tortious interference with 

prospective ccoiioiiiic advantage because he has alleged that Defendant’s interference was 

accomplisliud by “wrongld nieaiis” or for the sole purpose of harming Plaintiff, Plaintiff has 

allegcd that Defendant wrongfiilly interfered with Plaintiff’s employment status at Alliance, 

ability to find employment in the securities industry, specifically with Goldinan Sachs, and his 

securities licenses by his actions, failures to act, and his complicity with Alliance. Plaintiff 

further alleges that Defendant was coniplicit in creating the falsehood that Plaintiff was the 
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wrongdoer at AI liance and spreading such incorrect information to third parties. 

With respect to the branch of Defendant’s motion seeking a stay, such an action is 

inappropriate in that there is not a complete identity of tlie parties between this case and the 

NASD Arbitration hecausc Defendant is not a party to the NASD Arbitration and the Alliance 

Rcspondcnts are not a parties to thc instant matter. Further, tlic claims in tlie instant niatler are 

separate and distinct from thc NASD Arbitration in that thcrc is no legal malpractice claim in that 

action. Also, there is no idcntity of relief in that the relief in the instant matter can only be 

obtained from Dcfendant, not the parties involved in the NASD Arbitration, and the punitivc 

damages sought are for Defendant’s wrongful acts. Defendant’s contention that a verdict against 

the Alliance liespoiidcnts will render Plaintiff “wholc” is utter speculation. Accordingly, 

Del‘endant should not be allowed to opt out of the NASD Arbitration and then seek a stay of thc 

instant matter becausc of tlie NASD Arbitration. 

Lastly, Plaintiff contends that Defendant’s citation to Nul ’I Mgmt. Corp. v Ad@ (277 

AD2d 553, 679 NYS2d 616 [3d Dept ZOOO]) is misleading, as this case only applies where there 

are simultaneous criminal and civil matters proceeding against a defendant. 

Dej indm t ’.s Reply 

In reply, Defctidaiit contends that Plaintiff has failed to alleged that Defe‘endant’s pre- 

terniination actions either constituted malpractice or proximately caused his alleged losses. First, 

Defendant’s alleged failure to disclose his conflict of interest is insufficient to satisfy the 

“negligence” eleiii~iit of his legal malpractice claim because an undisclosed conflict, without 

morc, is riot enough to constitute nialpracticc; there must be some action or inaction by thc 

lawyer that results in some loss to the client. Further, Plaintiff admits in the Complaint that he 

was aware that Defendant represented Alliancc and this constituted a conflict of interest. The 

Complaint thus contradicts tlie statement in Plaintiffs Memorandum that Delendant did not 

disclose the conflict. 

Second, Plaintiff has failed to alleged that there was anything Defendant could have done 
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to preserve Plaintiffs job. l’hc suggestions that defendant should have demanded that 

government lawyers attend Alliance’s internal debriefing sessions, insisted on tape recording or 

transcribing the internal debricfing sessioiis, or threatened Alliance with a SOX lawsuit 

underscore the Gct that Defendant’s decisions were strategic, arid may not form the basis for a 

malpractice claim. Nor does Plaintiff allege that “but ibr” Defendant’s failure to takc ccrtaiii 

step? a different result would have been achieved, especially in light of the fact that Alliance was 

paying $600 niillioii to stave olT an indictment. 

Defendant also states that Plaintiffs claim for malpractice 011 the basis of Defendant’s 

alleged failure to pursue a whistleblower lawsuit post termination is also insufficient because 

Plaintifl’does not allege that Defendant represented Plaintiff post-teri~iiiiatioii. Defendant’s time 

records indicate that lie was discharged by Plaintiff within ten days of Plaintiff’s terminatioii by 

Alliance and therefore did not have an opportunity to represent Plaintiff in post-termination 

whistleblower suit. Additionally, for the same reason, Defendant may not be held liable for the 

fact that Plaintiff’s securities licenses are now tarnished because Plaintiff has not alleged that 

Defendant was involved in preparing the U-5 Form or that he represented Plaintiff. during the 

time frame that the U-5 Form was drafted. The changes that allegedly served as “the death knell” 

to Plaintifl’s career were made in Ilcccmber 2003 after Plaintiff and Dekndant’s attorney/client 

relationship ended. 

I 

~ 

Further, Plaintiff failcd to disputc that the fraud claim is really one for legal malpractice 

and that Plaintiff did not allege out-of-pocket damages. And, Plaintiffs conclusory statement 

rugarcling causation is insuffkient. As to the misrepresentation element, tlic case law on which 

Plaintiff relies is inapposite. 

As to Plaiiitifl’s tortious interference with prospective busjiicss advantage claim, 

Plaintiffs ariidavit only alleges that he was in ncgotiations with another brokerage house, not 

that an offer was about to be or had been made, or that Ikfendant had tortiously interfered with 

it. Further, Plaintiff has not pled facts alleging that Defendant, rather than Alliance, engaged in 
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the alleged misconduct (~7.9.’ filing a “false press release” and “false U-5”) that purportedly 

harmed his business opportunities. 

Moreover, Plaintiff has not sufficiciitly alleged that Defendant’s conduct (1)  constituted a 

crime or an independent tort or (2) that the sole purpose of that conduct was to inflict harm on 

Plaintiff. Most importantly, Plaintiff has not alleged that Defendant engaged in misconduct 

directed at the third-pai-ty with whom Plaintiff ‘%as or seeks to have a relationship.” Instead, 

P 1 ai nt i fl’ 11 as i ii trod iic e d an entire 1 y new c 1 aim, iiaiiie 1 y h a  1 De fend ant in ter kred with P 1 ai n t i  f Iy s 

eiiiployiiieiit relationship with Alliance. Accordingly, this claim fbr intentional interlerence with 

an existing contract should not be considered on the instant motion. 

Lastly, Dcfciidaiit contends that Plaintiffs arguiiieiits against a stay are misplaced. First, 

Plaintiff provides no legal support for his argument that because Defendant opted out of the 

NASD Arbitration he waived his right to seek a stay of the instant matter. Since Defendant 

cannot be compelled to arbitrate, his determination not to do so cannot result in a waiver of any 

his legal rights. 

Second, Plaintiffs argumcnt that thcre is a lack of identical parties, claims, and reliefs 

between the two actions is supported by a line ololder cases that are not uniform and are 

inconsistent with recent precedent. A finding i n  the NASD Arbitration that thcre was no 

conspiracy to scapegoat Plaintiff for the failings of Alliance’s senior manager and that 

Defendant‘s termination was proper, wo~dd,  under the principles of collateral estoppel, spell thc 

end of the instant matter as the allegations against Defendant rest on the central notion that he 

participated in scheme lo  blame Plaintiff for the wrongfiil conduct of othcrs. Furthcr, if Plaintiff 

prevails in arbitration he will receive complete relief from Alliance as the damages claims in the 

two suits arc thc same. Moreover, without a stay there is a serious risk of-inconsistent results if. 

the two actions proceed in parallel. 

Lastly, Plaintiff’s claim that Defendant misled the Court lacks merit. Plaintiff cites to a 

case different from the one on which Defendant relies, and caselaw indicates that a stay may 
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issue even wliere the parties and claims were not identical in the two actions. 

DISCUSSION 

1. Motion to Dismiss 

In determining a motion to dismiss, the Court’s role is ordinarily limited to determining 

whether the complaint, liberally construed, states a came of action (see, CPLR $3026; Fmnk v 

D~rinilci~~’lir~y.sle~. C:’orp., 292 A132d 1 18, 741 NYS2d 9 [ 1 st Dept 20021). The standard on a 

motion to disiiiiss a plcadilig for failure to state a cause of action is not whether the party has 

ar~fii l ly drafted the pleading, but whether accepting factual allegatioiis as true, and deeming the 

pleading to allege whatever can be reasonably implied honi its statcmcnts, a cause of action can 

be sustained ( . s w  Leon 1) Mirtinsz, 84 NY2d 83, 87-8$, 614 NYS2d 972 [1994]; Stendig, Inc. v 

Thoiu Rock I(ecrlty C’o., 163 AD2d 46 [ 1 st Dept 19901; Leviton Mmufircluring Co., Inc. 17 

Blzmberg, 242 AD2d 205, 660 NYS2d 726 [ 1 st Dept 19971). However, in those circumstaiiccs 

whcrc the bare legal conclusions and factual allegatioiis are “flatly contradicted by documentary 

evidence,” they arc not presumed to be true or accorded every favorable inference (Biondi v 

Beekmrn Hill Hnzise Apt. Corp., 257 AD2d 76, 8 1 , 692 NYS2d 304 [ 1 st Dept 19991, ~ g j d  94 

NY2d 659,709 NYS2d 861,731 NE2d 577 [2000]; Klicberl v McKoun, 228 AD2d 232,643 

NYS2d 114 [lst  Dept], lv denied 89 NY2d 802, 653 NYS2d 279, 675 NE2d 1232 [1996]), and 

the critcrioii bccoiiies “whether the proponent of the pleading has a cause of action, not whether 

he has stated 011e” (G‘uggcnheinwr v Givtzhzrrg, 43 NY2d 268, 275, 401 NYS2d 182 [ 19771; see 

nlso Lcovi 11 Miwtinez, 84 NY2d 83, 88, 614 NYS2d 972 [ 19941; Ark Bryant Park c‘orp. v Bryan1 

Piirk Res/oru/iwi C7orp., 285 AD2d 143, 150, 730 NYS2d 48 [ ls t  Dcpt 20011; WFB Telecom., 

Inc. 1) NI’NEXCoip, I88 AD2d 257, 259, 590 NYS2d 460 [ l ”  Dept], h i  denied 81 NY2d 709, 

599 NYS2d 804 [1993] [CPLR 321 1 motion granted where defendant subiiiitted letter froin 

plaintiff’s counsel which flatly coiitradicted plaintiffs current allegatioiis of prima facie tort]). 

Where the parties have submitted evidcntiary material, including affidavits, the pertinent 

issue is whether claiiiiant has a came of action, not whether one has been stated in the complaint 
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(see G‘z~ggrnheirner 17 Ginzhilrg, 43 NY2d 268, 275 [ 19771; R. H. S’nnbur Projecls, Inc. v Grzmn 

Pcrrtner.ship, 148 AD2d 3 16, 538 NYS.2d 532 [ ls t  Dept 1989l). Afl ihvi ls  submitled by a 

plaintiff niay be coilsidered for the liiiiited purpose of remedying defects in the complaint 

( I~ov~ . l lo  17 Clroflno Kealty Co., 40 NY2d 633, 635-36 [1976]; Arrington v New York Tii7ic.y Co., 

55  NY2d 433,442 [1982]). 

Legal Malpractice 

Tu establish tl cause of action for legal malpracticc, a plaintiff must provc ( 1  ) that the 

derendant attorney fdiled to exercise that degree of carc, skill, and diligence coinnioiily possessed 

by a member of the legal community, (2) proximate causc, (3) damages, and (4) that the plaintiff 

woiild have been successhl in the underlying action had the attorney cxcrciscd due care 

(Pr.ilikr7lial Ins. c‘o. qf’Arn. v Dewey, Ballnntine, Bushby, I’nlnw C? Wood, 170 AD2d 108 [ l  st 

Dept 199 I], uffd 80 NY2d 377 [ 19921, rearg denied 8 1 NY2d 955 [ 19931). To sustain a cause of 

action for legal malpractice, a party must show that an attorney failed to exercise “the ordinary 

reasonable skill and knowledge” commonly possessed by a member of the legal profession 

(Darhy & Darhy, P.C. v VS‘IInternational, Inc., 95 NY2d 308 [2000]). For example, an attorney 

niay be liable for his or her ignorance of the rules of practice; failure to coinply with conditions 

precedent to suit; neglect to prosecute or defend an action; and the failure to conduct adequate 

legal rescarcli (Shopsin 17 Sihen & Sihcn, 268 AD2d 578 [2d Dept 20001). To establish [he 

clements of proximate cause and actiial damages it  must be shown that the plaintiff would have 

had a favorable outcome but for the attorney’s negligence (Davis v Klein, 88 NY2d 1008 [ 19961; 

C’wrne/ v Lz~nmy,  70 NY2d 169 [ 19871). 

Here, Plaintiff has pled three theories for his legal malpractice cause of action wliicli 

constitute how Defendant failed to exercise the degree of care, skill, and diligence coininonly 

possessed by a membcr of the legal community, infer dicr: (1) Defendant negligently advised 

Plaiiitiff during the course of Alliancc’s internal investigation, (2) Defendant failed to give 

advice 10 Plaintil’f during the course of Alliance’s internal investigation, and (3) Defendant 
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advanced his owii interests and those of Alliance at the expense of Plaintiff without disclosing 

said conflicts of interest (see Scrlwlore v KWIIW, 12 Misc 3d 1157 [Supreme Court, Nassau 

County 20061 [holding tliat a coinplaint alleging that defendants attorneys were compensated by 

plaintiffs employer, failed to disclose the conflict of interest, and failed to advise plaintiff as to 

the possible coiisequeiiccs of her cooperation with the internal investigation, sufficiently alleged 

lcgal malpractice claim]; Goiuy v B i ~ i t h a r i ,  14 AD3d 452, 454 [ I ”  Dept 20051 [holding that a 

complaint alleging that defendants attorncys failed to prosccute plaintiff’s nicdical malpractice 

action so as to preserve her claims against the delendants therein aiid as a result plaintiff incurred 

damages by reasoils of the loss of her opportunity to  bring suite against the partics responsible for 

her iiijiiries, were sufficient to allege a legal malpractice claim]; CW2D 5 3:395 [an attorney may 

be liable to thc client for failurc to commence an action or proceeding on a matter entrusted to 

the attorney bcfore the claim was barred by the running of‘the statute of limitations provided the 

claim was otherwise valid and collectible]). Plaintiff has further alleged that such actions and 

inactions prvxirnately caused him actual damages related to his termination, daiiiage to his 

reputation in the sccurities industry, aiid the loss of his whistleblower claims. Additionally, 

Plaintiffhas alleged that he would not have been damaged had Defendant exercised due carc. 

Accordingly, the branch of Defendant’s motion to dismiss Plaintiff’s claim for legal 

malpractice is denied. 

Fraud 

In  order to assert a claim of fraud, Plaintiff iiiust allege that: (1) the defendant made a 

matcrinl false representation, (2) the defendant intended to defraud the plaintiffs thereby, (3) the 

plaintiff reasonably relicd upon the represciitation, arid (4) the plaintiff sufkred damage as a 

result of‘ his or hcr reliance (Swersky v Dreyyer m d  Tmub, 2 19 AD2d 32 1, 326, 643 NYS2d 33 

[ 1 st Dept 19961). Misrepresentation must be pleadcd with sufficient particularity, as required by 

CPLR 30 16(b). ‘The laiigiiage of 3016(b) iiierely requires that a claim of misrepresentation be 

pleaded in sufficient detail to  give adequate notice ( ~ c e  Foley v D’Agos’tino, 21 AD2d 60, 64, 248 
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NYS2d 121 [ l  st Dept 19641). Indeed, the Court of Appeals has specifically noted that this rule 

“is not to be interpreted so strictly as to prevent an otherwise valid cause of action in situations 

wherc it may be impossible to state in detail the circumstances constituting a fraud” (Lcnizi v 

Brooks, 43 NY2d 778, 780, 402 NYS2d 384 [I9771 [citalion omittcd]). 

On a motion to dismiss for failure to state a cause of action, “a plaintiff ... nccd only plead 

that he relied on misrepresentatiois made by tlic defendant ... since the reasonablcncss of his 

reliance [gcnerally] implicates factual issues whose resolution wo~ild be inappropriate at this 

early stage” (GugLqen?ieimcr 17 Bernstein Lifowitz Bcrger & Grossmimn LLP,  1 1  Misc 3d 926, 

810 NYSY 880 m.Y.Sup. 20061). 

A h i t d  claim asscrted in connection with charges o f a  legal malpractice claim “is 

sustainable ouly to the extent that it is premiscd upon one or more a fhna t ive ,  intentional 

misrepresentations - that is, something more egregious than mere ‘concealment or failure to 

disclose [one’s] own malpractice”’ (White ofLirke George v Bell, 25 1 AD2d 777, 778, 674 

NYS2d 162 [ 19981, uppeul disrnissed 92 NY2d 947, 68 1 NYS2d 477 [ 19981, yzioling La Bmke  v 

Enzien, 167 AD2d 709, 71 1 ,  562 NYS2d 1009 [ 19901 j. In addition to establishing each elenicnt 

of fraud, plaintiff has the burden of proving that the alleged fraud “caused additional damages, 

separate and distinct from those generated by the alleged malpractice” (White of Lake George v 

Wcll, siipiw a1 778, 674 NYS2d 162; see Lcr Braki. v Enzien, s~ ip-a  at 71 1, 562 NYS2d 1009j. 

In the instant matter, Plaintiff has set forth a litany of allegations purporting to show 

materially falsc statements or omissions by Defendant. These allegations comprising Plaintiff’s 

fraud claim consist, essentially, of a restatement of his accusations of legal malpractice. While 

these assertions, if proven, could warrant a finding of malpractice, they are insuflicient, without 

mare, to nialce out a separate cause of action for fraud. 

Contrary to Plaintiff’s citation, M j f s c h l e  v Schirltz (36 AD3d 249, 826 NYS2d 14 [ l ”  

Dept 2006 J )  does nol warrant a different result. In both cases, the essence of the fraud claim is 

that thc defendants allegcdly perpetrated a fraud on the plaintiffs from the t h e  of retention due 
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to the defendants’ relationship with thc plaintiffs’ employer. The Court in Mifschele determined 

that the defendants “failed to inform [the] plaintiff of their conflicted interests, despite their 

professional obligation to make such disclosure” (Mi/scheltl, 36 AD3d at 255). Here, however, 

Plaintiff adniits in the Coinplaint that “[u]pon their first meeting, [Defendant] acknowledged to 

[Plaintiffl that he formally and currently represented Alliance and that lie ‘had a duty’ to inform 

[I’laintiff]” of this fact. Thus, this matter is distinguishable from from Mitschelc. 

Accordingly, as the cause of action for fraud, which is duplicative of plaintiffs legal 

malpractice cause of action, is therefore disniissed (.w S d o  v Akin B. Brill, P.C., 25 AD3d 420, 

808 NYS2d 194 [ 1 ’‘ Dept 20061; Torliiru v Sirllivcln l‘npain Block McGru/h & CLinnuvo, P. C‘. , 2 1 

AD3d 1082 [2d Dept 20051; Shivers v Siegel, 1 I AD3d 447 [2d Dept 20041; Dcrniels v Lebir, 299 

AD2d 3 10 [2d Dept 20021). 

Tortious Interference With Prospective Business Advantage 

The allegations set forth are insufficient to state a cause of action for tortious interference 

with prospective business advantage. 

Tortious interference with prospective business advantage requires a showing that but for 

the intentional and wrongful acts of-a defendant, a known third party was prevented from 

entering into a business relationship with a plaintiff (see L u y  v P & R Denid Slrntegies, Inc., 

303 AD2d 255, 756 NYS2d 3, 4 [ l ”  Dept 20031. Thus, the required elemelits are: ( 1 )  that the 

defendant must have known of the proposed business relations between the plaintiff and a third 

party, (2) that the dekndant nus t  have iiitentionally interfered with the proposed business 

relations, (3) that the proposed business relations would have been entered into but for the 

defendant’s interference, (4) that the defendant acled with wrongful means, and ( 5 )  injury to the 

busiiicss relationship (.WE C.‘crrvel v Noonan, 3 NY3d 182, 785 NYS2d 359 [2004]; NBTBancorp 

Inc’. v F f w ~ / N o r s t m  Fin. Group, h c . ,  57 NY2d 6 14, 64 1 NYS2d 58 1 [ 19961; Gucrrd-Lifi C ’ o r p .  V 

S. Pakrcr. I-l~rrdwire Mj‘L@. Corp., 50 NY2d 183, 428 NYS2d 628 [ 19801). 

The level of culpable coiiduct necessary to state a cause of action is coinparably high 
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when viewed against other business torts (.see C’orvel CoqmrLrtion v Noonan, 3 NYS3d 182, 190, 

7 8 5  NYS2d 359, 362 [2004]; NBT Bccncorp lnc 11 Fleet/Norstar Fin. tiroup, Inc , 87  NY2d 614, 

6 2  1 ,  641 NYS2d 5 8  1 [ 19961: GiicirdL@ C‘nrp v S. Pakrer Hurdwcirc Mfi CTor*p., 50 NY2d 183, 

191,428 NYS2d 628, 632 [1980] [Greater protection is accorded an interest in an existing 

contract than to the less substantive, morc speculative interest in a prospective relationship where 

liability will be imposed only on proof of more culpable conduct on thc part ofthe iiiterferor.1). 

Since an interference claim require’s Defendant’s Itnowledge of the proposed 

relationship, Plaintiff is required to specify said knowledge. 1 Iere, Plaintiff, by way of affidavit 

in support olhis  opposition to Defendant’s motion, has alleged that during the course of his 

representation by Defendant he was engaged in interviews with Goldman Sachs for the position 

of Director of National Sales and that Defendant was informed of Plaintiff’s search and was 

aware of Plaintiffs contacts with Goldinan Sachs. Plaintiff does not identify any other third party 

with whom he was negotiating a business relationship. 

As to the intentional interference element, Plaintiff has alleged that Defendant was 

coniplicit with Alliance in creating the falsehood that Plaintiff was the wrongdoer at Alliance. 

Similarly, Plaintiff’s affidavit contends that Defendant’s actions and inactions were intentional. 

However, thesc general assertions do not allege intentional acts of interference by Defendant. 

Plaintiff must also show that, but ibr thc interference he would have entered into a 

relationship with Goldinan Sachs, not just that it was reasonably ccrtaiii that it would have been 

entered into (scu Fine 1’ Didley D Doer17hcrg & Co , 203 AD2d 419, 41 9 61 0 NYS2d 566, 567 

[2d Dcpt 19941). IIere, Plaintiff has allcged that the Defendant’s purportcd wrongdoing caused 

hiin to lose the job opportunity. Howevcr, Plaintiffs vague references to diffyculty in securing 

employment do not satisfy the pleading requirements. Plaintiff has not made any allegation that 

a job offir from Goldman Sachs was forthconling or that one was retracted. Accordingly, it 

cannot be said that Defendant has pled this element. 

It iiiiist also be alleged that Defendant acted with wrongful means. Accordingly, Plaintiff 
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I 
must show that Defendant’s culpable conduct amounted to a crime or an independent tort or that 

Deferidant engaged in conduct for the sole purpose of inflicting intentional harm on Plaintiff (see 

C’CII-IY~ C’orp 1.1 Noonm,  3 NY3d 182, 192, 785 NYS2d 359, 363 [2004]). Wrongful conduct call 

includc, but is not limited to, physical violence, fraud, niisrepresentatioii, civil suits and criminal 

proseciitions, violation o f a  duty of fidelity owed to a plaintiff, and severe forins of financial 

persuasion or duress (bee C % ~ V C J /  ~ N o o n n n ,  3 NY3d 182, 191, 785 NYS2d 359, 363 [2004], NBT 

Bciiwotp Innc 1’ FIw//Nor.star b’in Group, Inc , 87 NY2d 614, 634, 641 NYS2d 581, 587 [ 19961; 

G‘ii~ridLiJe C o p  V S  Pakrer HWLII.~JLI~E Mfl;.. Corp,  50 NY2d 183, 191, 428 NYS2d 628, 632 

119801). Most importantly, it must also have been directed at a third party and iiot Plaintiff(.wp 

C’Lmvl C‘urp v Noonun, 3 NY3d 182, 192, 785 NYS2d 359, 363 [2004]. 

As expressed in the secoiid element, i t  has been alleged that Defendant iiiteiitionally acted 

aiid failed to act, although such actions and failures have not been defined. Additionally, 
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just.” The broad language of CPLR Lj 220 1 ,  however, has becn limited by case law (Hope ’Y 

Windows v Albro Metnl I’roducls Corp., 93 AD2d 71 1,712,460 NYS2d 580 [ l sL Dept 19831; 

660 Aiverside Drive Also Assocs., L. 1,. C. v Murre, 178 Misc2d 784, 786, 68 1 NYS2d 436 [Civil 

Ct., New Yorlc County 1998). Thus, “to impose a stay in one action pending the resolution of 8 

related action, there must be a complete identity of parties, claims and reliefs sought in the two 

:doli’’  (Grccn Tree Fiu. S‘c~iW,ing Corp. v tewis ,  280 AD2d 642, 643 [2d Dept 20011; see u1.w 

Hml.41/lu/77l/liC ,Sprinkler. C‘u. 11 SoIoii) Uev Corp., 58  AD2d 600, 395 NYS2d 485, 486 [2d Ilcpt 

19771). 

Rased on the contcntions aiid in light of the Court’s deterniiiiation to deny Defendant’s 

motion to dismiss the legal malpractice claim, the Court determines that Defendant has not made 

a sufficient showing to stay the instant matter. There is not a complete identity of parties, cl * 

and reliefs sought in the two actions. For the same reasons, the interests of-justice an 

do not warrant a stay. 

Based on the foregoing, it is hereby 

ORDERED that Defendant’s motion for an order pursuant to 

disriiissiiig Plaintiffs claims for legal malpractice, tortious iiiterferen 

advantage and fraud is denied as to the legal malpractice claim and g 

tortious interfercnce with prospective business advantage aiid fi-aid; and it is further 

ORDERED that Defendant’s motion for an order pursuant to CPLR 2201, staying this 

entire action pending the resolution of the NASI1 Arbitration is denied; and it is fiirther 

ORDERED that Defendant shall serve a copy ofthis order upon Plaintiff within 20 days 

of entry 

This constitutes the decision and order of the Court. 
/ / - - . - - - \  

Dated: June 13, 2007 
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I ,  t ‘ I 
Hon. Carol Robinson Edmead, J.S.C. 
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