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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE KEVI N J. KERRI GAN Part _10
Justice

________________________________________ X
VAYNE RI CHARDS, | ndex

Nunber: 242/ 06

Pl aintiff,
- against - Mot i on

Dat e: 05/ 29/ 07
PORT AUTHORI TY OF NEW YORK AND Mot i on
NEW JERSEY, PORT AUTHORI TY POLI CE Cal. Nunber: 16
DEPARTMENT, COUNTY OF BERGEN,
BERGEN COUNTY PQOLI CE DEPARTIVENT, Motion Seq. No. 1

THE CITY OF NEW YORK, THE NEW YORK CI TY
CORRECT!I ONS DEPARTMENT and PAPD
DETECTI VE TERRY NG SHI ELD #67,

Def endant s.

The follow ng papers nunbered 1 to 21 read on this notion by
defendant the City of New York and the New York City Corrections
Department (hereinafter collectively referred to as the City) to
anmend its answer to include the affirmative defenses of res
judicata and coll ateral estoppel, for summary judgnment dism ssing
the conplaint as against it, and cross-notion by defendants Port
Aut hority and PAPD Detective Tery NG to dismiss the conplaint,
pursuant to CPLR 3211(a)(2) and (8)or, inthe alternative, to anend
its answer to assert cross-clains against defendants County of
Ber gen, Bergen county Police Departnent and the City.

Paper s

Nunber ed
Notice of Mdtion-Affirmation-Exhibits.............. 1-4
Affirmation in Qpposition.......................... 5-6
Repl Y. . 7-8
Notice of Cross-Mtion-Affirmation-Exhibits........ 9-11
Affirmation in Opp to Cross-Mtion-Exhibits........ 12-14
Reply Affirmation.......... ... . .. . . . . . .. 15-16
Affirmation in Partial Opp to Cross-Mtion-Exhibits 17-19
Reply Affirmation.......... ... ... . . . . . .. 20-21

Upon the foregoing papers it is ordered that the notion is
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deci ded as foll ows:

Motion by the City to amend its answer to include the
affirmati ve defenses of res judicata and coll ateral estoppel and
for sunmary judgnment dismssing the conplaint as against it is
granted in all respects.

Plaintiff had comenced an action (I ndex No. 8510/ 04) agai nst
the City of New York (sued therein as “The City of New York, New
York City Police Departnment”) and individual police officers
alleging false arrest, false inprisonnment, violation of his civil
rights pursuant to 42 U S.C. 81983, negligence and intentiona
infliction of enotional distress arising fromhis arrest on January
18, 2003 at JFK Airport in Queens County.

Plaintiff had been taken into custody at JFK by Port Authority
police based upon an outstandi ng warrant issued by Bergen County,
N.J. for the arrest of one Wayne Ri chards bearing the social
security nunmber of plaintiff. Plaintiff was taken to the Port
Aut hority precinct and questioned. New Jersey authorities, as well
as plaintiff’s sister, were contacted to confirmthat he was the
i ndi vidual wanted in the warrant. He was then placed under arrest
and after being held in a cell, he was transported fromthe Port
Authority precinct to a New York City Departnent of Corrections
facility. He was arraigned in Crimnal Court a few days |ater and
New Jersey police took himinto custody and brought him to New
Jersey. It was then determned that plaintiff was not the
i ndi vidual wanted in the warrant and was rel eased on January 25,
2003.

The Gty noved for sunmary judgnent di sm ssing the conplaint
against it, which notion was granted pursuant to the order issued
by Justice David Elliott on August 4, 2006. That Court held that
the Gty was entitled to dism ssal of the action against it, since
plaintiff was not arrested by enployees of the City but by
enpl oyees of the Port Authority, a conpletely separate and di stinct
| egal entity. Even were they arrested by City enpl oyees, that Court
held that the City was entitled to summary judgnent on plaintiff’s
cause of action for false arrest and i nprisonnment, since there was
probabl e cause for plaintiff’'s arrest and inprisonnment, given the
facially valid warrant. As to plaintiff's 81983 claim plaintiff
failed to denonstrate that the City or any City enpl oyee violated
plaintiff’s Constitutional rights. In addition, the City was
entitled to summary judgnent as to plaintiff’s cause of action for
negl i gence, since a plaintiff seeking danages stemm ng froma fal se
arrest and detention may not recover under general principles of
negligence. Finally, the Cty was entitled to summary judgnent
dismssing plaintiff’s cause of action alleging intentional
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infliction of enotional distress, since public policy prohibits
recovery against a nunicipality on such clains.

Plaintiff, thereafter, comrenced the action herein alleging
two causes of action. The first cause of action alleges violation
of plaintiff’s civil rights pursuant to 81983 and the second cause
of action alleges negligence.

Since the second action herein is based upon the sane
transaction or occurrence, involves the same parties, Vviz.
plaintiff and the Cty, and alleges the sane causes of action as
the first action that was finally determned, it is barred as
against the City by the doctrine of res judicata (see Tinbney v.
Newrar k & Conpany Real Estate, Inc., 36 AD 3d 686 [2" Dept 2007];
Allstate Ins. Co. v. WIllians, 29 AD 3d 688 [2" Dept 2006];
Col i seum Towers Assocs. v. County of Nassau, 217 AD 2d 387 [ 2" Dept
1996]) .

Plaintiff has neither alleged nor denonstrated any prejudice
to the granting of that branch of the notion seeking anendnent of
the Cty's answer to include the affirmative defenses of res
judicata and col |l ateral estoppel.

Accordingly, the notion is granted. The anended answer is
deened served and fil ed nunc pro tunc, and upon such anendnent, the
conplaint is dismssedinits entirety as against the City. The New
York City Corrections Departnent is an agency of the City (see NYC
Charter 8621). As such, it is not a separate entity fromthe Cty
and, thus, is not a proper party defendant.

Cross-notion by defendants Port Authority and PAPD Detective
Tery NG to dismss the conplaint, pursuant to CPLR 3211(a)(2) is
granted only with respect to the Port Authority.

Any suit, action or proceeding against the Port Authority
nmust be commenced within one year after the cause of action accrues
(see McKi nney’ s Unconsol i dated Laws of NY 87107). Plaintiff’s cause
of action accrued when he was arrested on January 18, 2003. The
action herein was comenced al nost three years | ater, on January 5,
2006.

The Port Authority is a direct agency of the State of New York
and, as such, is protected by the State’'s sovereign inmunity and
is, in the absence of consent by the State, conpletely i mmune from
suits of any sort (see Trippe v. Port of New York Authority, 14 NY
2d 119 [1964]). In 1950, the Port Authority consented to be subject
to suits (see NY L. 1950, Ch. 301; NJ Stat. Ann. 832:1-157 [1963]).
However, said consent was granted, inter alia, “upon the condition
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that any suit, action or proceeding . . . shall be comrenced within
one year after the cause of action therefor shall have accrued”
(McKi nney’s Unconsolidated Laws of NY 8§7107). The one-year tine
constraint is mandatory for all suits against the Port authority
(see Trippe, supra). The failure to satisfy this condition wll
result in the withdrawal of the Port Authority’s consent to be
subject to suit, thus conpelling dismssal of the action for |ack
of subject-matter jurisdiction (see Lyons v. Port Authority of New
York and New Jersey, 228 AD 2d 250 [1°' Dept 1996]).

Al though this Court notes that the defense of subject-matter
jurisdiction was not raised in Port Authority’ s answer, subject-
matter jurisdiction may be raised at any tine and may not be wai ved
(see Re Metropolitan Transportation Authority, 32 AD 3d 943 [2™
Dept 2006]).

Accordingly, since sovereign inmmunity bars plaintiff from
mai nt ai ni ng the underlying action agai nst the Port Authority, this
Court |acks subject-matter jurisdiction over the Port Authority
with respect to this matter. Therefore, the cross notion nust be
granted and the conpl aint dism ssed, pursuant to CPLR 3211(a)(2),
as against the Port Authority and, since it is nerely an agency of
the Port Authority, the Port Authority Police Departnent.

Port Authority Police Detective NG however, fails to
establish an entitlenment to summary judgnment as a nmatter of |aw
Al though the Port Authority, as an agency of the State, has
absolute immunity in this case, Detective NG does not. Even though
the State may be shi el ded by absol ute sovereign imunity fromsuit,
its enployees may be held personally liable for Constitutiona
torts under 42 U.S.C. 81983 (see U.S. v. DCS Devel opnent Corp., 590
F. Supp. 1117 [Dist. Court, WD. NY 1984]). Individual police
officers are not entitled to absolute i munity, but only qualified
i muni ty which may be i nvoked to protect themfromsuit under 81983
if they establish probable cause for the arrest and detention (see
Scheuer v. Rhodes, 416 U. S. 232 [1974]). Therefore, NG is not
entitled to dismssal of plaintiff’s first cause of action asserted
agai nst himall eging violation of Constitutional rights pursuant to
81983 on the ground of |ack of subject-matter jurisdiction,

| nasnmuch as sovereign imunity bars the present action agai nst
Port Authority, the issue of whether plaintiff is collaterally
estopped from maintaining the action against it is noot. However,
with respect to Detective NG cross-novants’ argunent that
plaintiff’s clains against him are barred by the doctrine of
collateral estoppel is without nerit. Neither the Port Authority
nor NG were parties to the prior action and the order issued by
Justice Elliot did not address the liability of the Port Authority
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or Detective NG That decision nerely found that plaintiff did not
establish a prinma facie entitlenment to summary judgnent as agai nst
the Gty, since plaintiff was not arrested by Gty enpl oyees, but
by enpl oyees of the Port Authority, and there was no show ng that
the NYPD had any involvenent in his arrest. There was no finding
with respect to whether the Port Authority Police had probable
cause to arrest or detain plaintiff or whether there was any
l[iability on the part of the Port Authority under 81983. Moreover,
there was no nention of Detective NG in that decision. Therefore,
plaintiff is not collaterally estopped frommai ntaining the present
action agai nst Detective NG

That branch of the cross-notion seeking |eave to anend the
answer of Port Authority and Detective NG to assert cross-clains
agai nst the County of Bergen, Bergen County Police Departnent and
the City is granted solely to the extent that NGis given | eave to
serve and file an anended answer containing cross-clains within 30
days after service of a copy of this order with notice of entry.

The City’s contention that the doctrine of collateral estoppel
bars the proposed cross-claimis without nerit. It is a well-
established rul e that coll ateral estoppel cannot be i nvoked agai nst
one who was not a party to the first action unless the party to be
estopped was in privity with the non-prevailing party in the first
action and, thus, had a full and fair opportunity to contest the
prior decision (see Neenan v. Wodside Astoria Transp. Co., 261 NY
159 [1933]; Chanbers v. Gty of New York, 309 AD 2d 81 [2" Dept
2003]). Here, even though in the first action the Cty was awarded
summary judgnment on plaintiff’s 81983 claim on the ground that
there was no evidence that the City violated plaintiff’s civi
rights, the determ nation in that case does not estop Detective NG
fromasserting cross-clains against the Gty, since he was neither
a party to the first action nor in privity with the Cty and,
t hus, had no fair opportunity to be heard therein.

Dat ed: June 13, 2007

KEVIN J. KERRI GAN, J.S.C



