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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE KEVI N J. KERRI GAN Part _10
Justice
________________________________________ X
DAVI D MOCDHE, | ndex
Nunber: 28453/ 06
PlaintiffsS,
- against - Mot i on
Dat e: MAY 1, 2007
THE CI TY OF NEW YORK, G ROSE ASSCCI ATES, Mot i on
LLC, ROVA DELI SPANI SH AMERI CAN FOCD Cal . Nunber: 14
LOU S P. CORP., GALVI N BROTHERS, | NC. AND,
TBO SI TESCAPES, | NC., Motion Seq. No. 1
Def endant s.

The foll owi ng papers nunbered read on this notion by defendant TBO
Sitescapes, Inc. for summary judgnent, Cross-Motion by defendant
Galvin Brothers, Inc. to dismss pursuant to CPLR 3211(a)(1) and
(a)(7) or, inthe alternative, for an order, pursuant to CPLR 3211
(c), treating the instant 3211 notion to dismss as a notion for
summary judgnent dism ssing the conplaint as asserted against it
and cross-notion by TBO to anmend its answer

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits.............. 1-4
Affirmation in Qpposition-Exhibits................. 5-7
Affirmation in Qpposition.......................... 8-9
Affidavit in Qpposition.......... ... ..., 10-11
Reply-Exhibits....... ... ... .. . . . . 11-13
Notice of Cross-Motion-Exhibits.................... 14- 16
Meno of Law in Support of Cross-Motion............. 17-18
Affirmation in Qpposition-Exhibits................. 19-21
Affidavit in Qpposition............ ... ... o, 22-23
Repl Y. . 24- 25
Reply-Exhibits........ ... .. .. . . . . 26- 28
Notice of Cross-Mdtion-Exhibits.................... 29-31

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:
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Motion by TBO for summary judgnent, pursuant to CPLR 3212
di smi ssing the conplaint as against it is denied.

Plaintiff allegedly sustained injuries as aresult of tripping
and falling upon a defect in the public sidewal k abutting the
prem ses 76-14 21t Avenue, between 76'" and 77'" Street on Decenber
3, 2005.

In order to obtain summary judgnent, the novant nust nake a
prima facie showng that it is entitled to said relief, by
tendering evidentiary proof in admssible form sufficient to
elimnate any material issues of fact (see Wnegrad v. New York
Univ. Med. Cr., 64 NY2d 851 [1985]; Zuckerman v. City of New York,
49 Ny2d 557 [1980]). TBO has net its initial burden by show ng
proof in the form of an affidavit fromits president, Kristine
Barron, averring that it “is a | andscape contractor and does not
perform any sidewalk rmaintenance, installation or repair.”
Mor eover, she avers that TBO was never an owner, contractor,
subcontractor or designer of the sidewal k and never perforned any
| andscapi ng or sidewal k work at the subject |ocation.

The burden thereupon shifted to plaintiff to denonstrate the
exi stence of a triable issue of fact. In this regard, plaintiff
annexed to its opposition papers a print-out of a sidewalk
construction permt issued by the City to TBO on Novenber 29, 2005
granting TBO perm ssion to repair the sidewal k on 21 Avenue from
20'" Avenue to 76'" Street. The contact nane listed in the permt for
TBO is Kristine Barron

In its reply, TBO annexes another affidavit of Kristine
Barron, this tinme acknow edging the permt for sidewal k repair but
stating that it had subcontracted the sidewal k work to another
entity. In addition, Barron states that the work was done on the
north side of 21%% Avenue rather than the south side as alleged in
the conplaint. As proof of Barron’s representation that the permt
was for work on the opposite side of 21%t Avenue, TBO annexes a copy
of an Internet Wb page entitled “Mpquest” which shows a street
map of the area.

TBO fails to establish that the area listed in the sidewal k
repair permt does not enconpass the | ocation of the accident. This
Court may not take judicial notice of a private Wb site or the
informati on contained therein where there was no show ng that the
Wb site was of undisputed reliability (see NYC Medical and
Neur odi agnostic, P.C. v. Republic Western Ins. Co., 8 Msc 3d 33
[ Appel late Term 2" & 11'" Jud. Dists. 2004]). Since the accuracy
of the map information depicted in the copy of the “Mapquest” page
has not been established, TBO has failed to prove that the sidewal k
wor k performed pursuant to the permt was at a different |ocation.
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In addition, in her affidavit in support of the notion, Barron
averred in categorical terns that TBO is only a |andscaper that
does not performsidewal k repairs. But in her affidavit in reply,
after being confronted with a sidewalk repair permt that she had
taken out for TBOto do sidewal k repair work in the area that
plaintiff alleges, she now explains that TBO had subcontracted the
si dewal k wor k.

Therefore, the opposition papers raise a question of fact as
to whether TBO caused the all eged defect at the subject |ocation
t hereby precluding the granting of summary judgnent.

Cross-notion by Galvin to dismss the conplaint as asserted
against it, pursuant to CPLR 3211(a)(1) and (7), or, in the
alternative, to treat the instant cross-notion as one for sunmary
j udgment, pursuant to CPLR 3211 (c), and granting summary judgnent,
pursuant to CPLR 3212, di smi ssing the conplaint as asserted agai nst
it is granted to the extent that the instant cross-notion to
dism ss is deened a cross-notion for sunmary judgnent, and sunmary
judgment is granted to Galvin, dismssing the conplaint and any
cross-clains asserted against it.

Al t hough the Court, prior to treating a CPLR 3211 notion as a
CPLR 3212 notion for sunmary judgnent, nust provi de adequate notice
to the parties of its intention to do so in order that the parties
may be afforded the opportunity to submt additional proof bearing
upon summary judgnment (see CPLR 3211 [c]), here, the cross-notion
specifically seeks to be treated as one for summary judgnent and,
therefore, the opposing parties have had anple notice of the
possibility that the Court would treat the cross-notion as such.
Moreover, plaintiff and TBO the only parties who opposed the
cross-notion, have already treated it as one for summary judgnment
in their opposition papers. Therefore, since the parties have
charted a summary judgnent course, this Court deens the instant
cross-notion as one for sumary judgnent.

Gal vin has proffered evidence in adm ssible formto establish
its prima facie entitlenment to sunmary judgnent. I n support of its
notion, Galvin annexes an affidavit of its superintendent/foreman,
Brian G ordano, who avers that Galvin was hired by the Cty’s
Depart ment of Design and Construction (DDC) to install pedestrian
ranps at designated |ocations in Queens County. He further avers
that Galvin never performed any sidewal k work on the eastbound
si dewal k on 21st Street between 76'" and 77'" Street, but that the
only work it perfornmed in the area was the installation of a
pedestrian ranp across the street from 76-14 21t Avenue. Annexed
to the cross-notion is a copy of the bid booklet, bid information,
proj ect description , bid bond and contract denonstrating that the

-3



[* 4]

work it performed to sidewalks in Queens County was the
installation of pedestrian ranps.

In its opposition papers, plaintiff fails to set forth any
evi dence that rai ses a question of fact. Plaintiff does not all ege
or showthat the defect was | ocated in the vicinity of a pedestrian
ranp and offers no proof to indicate that Galvin did perform
sidewalk work at the subject |location. Indeed, plaintiff’s
opposi tion papers support Galvin’s entitlenent to summary judgnent.

Plaintiff annexes a print-out of a street opening permt
i ssued to Galvin on May 29, 2002 granting it perm ssion to open the
sidewal k for the purpose of installing pedestrian ranps on 21%
Avenue for a nmaxi mumlength of 25 feet from76'" Street. The pernit
listed the specific location of the work to be done as the
i ntersection.

The conplaint, however, alleges that the location of the
si dewal k defect was on 21%* Avenue between 76'" and 77'" Street, 97
feet, three inches fromthe curb of 76'" Street. Therefore, the
proof proffered by plaintiff shows that the only sidewal k work t hat
Galvin perfornmed was the installation of pedestrian ranps, whereas
plaintiff does not allege that the sidewal k defect upon which he
tripped was in the area of a pedestrian ranp, and that the only
work that Galvin did was at the intersection of 21t Avenue and 76'"
Street, i.e., the corner of 76'" Street, not between 76'" and 77'"
Street — the location identified by plaintiff. Mreover, it shows
that the closest distance to the location of the accident that
Gal vin coul d possi bly have done work was over 70 feet away.

Since the only basis upon which Glvin was naned as a
defendant in this action was this street opening permt which does
not show that Galvin did any work to the sidewal k at the | ocation
all eged in the conplaint, but which shows that the work that Galvin
applied for permssionto do was at a different location, Galvinis
entitled to summary judgnment dismssing the conplaint and any
cross-clains asserted against it.

The opposition papers of Roma fail to raise an issue of fact
so as to defeat the granting of summary judgnent.

Accordingly, the cross-notion is granted and the conpl ai nt and
all cross-clains are dismssed as agai nst Gal vin.

Cross-notion by TBO to anmend its answer to the conplaint
denyi ng paragraphs 73 to 81 of the conplaint instead of admtting
said paragraphs is granted, there appearing no opposition. The
proposed anended answer annexed to the cross-notion as Exhibit “B
is deened served and filed, nunc pro tunc.

Dat ed: June 1, 2007

KEVIN J. KERRI GAN, J.S.C



