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INDEX NO. 05-20949 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 7 - SUFFOLK COUNTY 

i l o l l .  WILLIAM B. REBOLINI 
.lustice of the Supreme Court 

X .._.__ 

PA J i  I S F I I< 1, L X ,  

Plaintiff, 

- against - 

\ ’ I1  L.;\C;Iq O F  SAG HARBOR and EDWARD 
I ) f : Y I ~ K M O N D ,  individually and as the Mayor 
ol‘the Vill,igc of  Sag Harbor, 

MOTION DATE 
ADJ. DATE 2-2-07 

1 1 - 17-05 

Mot. Seq. # 003 - MotD 
004 - XMD 

STANLEY E. ORZECHOWSKI, P.C. 
Attorneys for Plaintiff 
542 North Country Road, Suite B 
St. James, New York 11780 

DEVITT SPELLMAN BARRETT, LLP 
Attorneys for Defendants 
50 Route 11 1 
Smithtown, New York 1 1787 

Defendants. 
X ..___._______-_____---------------------------------- 

I., por i  ~ l ie  following papers numbered 1 to 27 read on this motion bv defendants for summary iudament dismissing 
L I E  coniplaint; and 011 this cross motion by plaintiff for summary iudament against defendants and to strike defendants’ first, second, 
third a i d  sixth nflirmative defenses; Notice of Motion/ Order to Show Cause and supporting papers 1-6 ; Notice of Cross 
hSlo t io i i  and supporting papers 7-23 ; Answering Affidavits and supporting papers 24-25 ; Replying Affidavits and 
zippoving papers 26-27 ; Other -; (p ) it is, 

ORDERED that the motion by defendants for an order granting defendant’s summary judgment 
rtimiisslng thc complaint is granted to the extent that the complaint as to Edward Deyennond, individually 
,itid as Mayor of the Village of Sag Harbor, is dismissed in its entirety and the second cause of action in the 
compiain t seeking damages for negligence, gross negligence and negligent and intentional infliction of 
emotional distress is dismissed and the demand for punitive damages as to the Village of Sag Harbor is 
disiiiiwxk and it is further 

ORDERED that the cross motion for summary judgment is denied. 

Plaintiff Paris Fields (“plaintiff’) is the owner of commercial property at 24-27 Washington Street 
which he purchased in November 2002 and residential property at 314 Main Street in the Village of Sag 
Harbor (the “Village”). Plaintiff is also a member of the Board of Architectural Review and Historic 
Prew va t ion  of the Village of Sag Harbor (the “Board”). 

0 1 1  September 16, 2004, plaintiff filed a verified notice of claim, alleging that defendants have 
li;msmi hitn and attacked him, demanded that he resign from the Board “and other actions with regard to 
;lairnant’s property and other illegal actions against the claimant” In his notice of claim, plaintiff asserts that 
iicfendants‘ conduct is discriminatory (first claim in the notice of claim), violates the State Constitution and 
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42 hc‘ q 1 ‘183 (second claim) and is an abuse of governmental authority (third claim). Plaintiff also asserts 
I l l a t  cicfendan ts’  conduct has damaged his reputation and business and caused him mental anguish and 
biifft‘i ing and other harm for which he seeks monetary damages. After a 50-h hearing was held, plaintiff 
~ m i i i ~ c n ~ c d  the instant action alleging that defendants, under color of law and pursuant to custom, practice, 
pol ic.4 and procedure, subjected plaintiff to a continuous course of conduct of harassment and invidious 
diaci iiiiiiiatioit which violates his constitutional and civil rights (first cause of action) and which constitutes 
iic‘gl tgcnce, gi oss negligence and negligent and intentional infliction ofmental and emotional distress (second 
c gl~iac ot’actton). Plaintiff contends that shortly after being appointed to the Board in June 2003, he became 
ct \vci~ L% of‘ the impending demolition of the Bulova Watch Factory, a local historic and national landmark 
iuoperiy I n  his capacity as a member of the Board and resident of the Village, plaintiff states that he 
contacted the media in a good faith effort to generate public opposition to the demolition. While not set forth 
I I I  t l x  notice of claim, plaintiff offers the foregoing as the reason for defendant’s alleged conduct. 

111 t h c ~  I- answer, defendants deny the material substantive allegations in the complaint and assert, 
among other things, that plaintiff failed to comply with sections 50-e, 50-h and 50-1 of the General Municipal 
Law ( “GM L”) (first affirmative defense), the expiration of the statute of limitations (second affirmative 
cte fenhe). that  the claims are violative of public policy (third affirmative defense), and the governmental 
i m m i i n i  ty liar (sixth affirmative defense). Defendants now move for summary judgment dismissing the 
complaint on the grounds that the second cause of action for negligence, gross negligence, and negligent and 
iratcntional infliction of emotional distress was not identified in the notice ofclaim as required by the General 
blunicipal Law and is now time-barred. Additionally, defendants argue that the first cause of action should 
IY ~uiiiiiiarily dismissed inasmuch as plaintiff has not demonstrated that he has been deprived of a 
cons t i i  utic~n~illy-protected right. Furthermore, defendants maintain that plaintiff is not entitled to punitive 
c!;lllla!! e\ 

~ ~ c i i c r a l  Municipal Law 15 50-e provides that claims against a municipality are required to be filed 
ii i t f i i i i  90 days ofthe incident giving rise to the claim. The point of the notice of claim is to ensure that the 
i i i u ~ i i c  ipal authority is given enough information about the incident to conduct a timely investigation and 
evalu,ite tlie merit o f a  claim (Brown v City ofNew York, 95 NY2d 389, 718 NYS2d 4 [2000]). Although 
L ~ I  itfeiice adduced during a 50-h hearing can rectify deficiencies in a notice of claim, information supplied 
at the hearing may not be used to amend the theory of liability which would change the nature of the claim 
ab sei i’orth i n  the notice of claim (Figueroa v New York City Hous. Auth., 271 AD2d 238,707 NYS2d 37 
120001: klazzilli o City ofNew York, 154 AD2d 355, 545 NYS2d 833 [1989]). Thus, a cause of action for 
\vhicli ;I notice 01’ claim is required which is not referred to, either directly or indirectly in the plaintiffs 
oi igiiial notice ofclaim, may not be alleged in the complaint (see, TrowelZv New York City Health & Hosps. 
Gorp. 305 AD2d 583, 759 NYS2d 357 [2003]; MazziZZi v City of New York, supra). Since the notice of 
ciJini (foes not set forth any allegations with respect to Edward Deyermond, either individually or in his 
i)tliioial capaciiy, tlie complaint is dismissed in its entirety as to Deyermond “...on the ground that plaintiff 
titiled :o cwmply with a condition precedent to the commencement of the action ...” (Santoro v. Town of 
---’ 5 m i t l i l o m  11 - AD3d-, 2007 WL 1365401 [2d Dept. May 20071). In addition, as plaintiffs notice of claim 
does not  i.efi.1- IO any acts of negligence or gross negligence on the part of any of the defendants, the second 
I “ ~ U \ C  ofactioii containing such allegations must be dismissed as to the Village of Sag Harbor as well (see, 

[* 2 ]



i ields v Village of Sag IIarbor 
irrdex Y o  05-30049 
I ’ J p  ’ 

i’roivril v New Yurk City Health & Husps. Corp., supra). 

in any  event, plaintiffs complaint fails to state a cause of action for negligence. It is well settled that 
a niuiiicipali ty IS immune from negligence claims arising out of the performance of its governmental functions 
tinlebs the iiijured person establishes a special relationship with the municipality which would create a 
t oiicoiiiitant special duty of protection (De Lung v County of Erie, 60 NY2d 296, 469 NYS2d 61 1 [1983]; 
MotyXu 11 Ciry ofArnsterdum, 15 NY2d 134, 256 NYS2d 595 [1965]; Gunzalez v County of Suffolk, 228 
11,2tl 4 I 1, 643 NYS2d 65 1 [ 19961). The elements of a special relationship are “(1) an assumption by the 

i i ~ u i i i c i p l i t y ,  through promises or actions, of an affirmative duty to act on behalf of the party injured; (2) 
h i ion  ledge on the part of the municipality’s agents that inaction could lead to harm; (3) some form of direct 
1 oiitat.1 bctwcen the municipality’s agents and the injured party; and (4) that party’s justifiable reliance on 
ilic iiiiiiiicipality’s affirmative undertaking” (Cuffy v City ofNew York, 69 NY2d 255,260, 5 13 NYS2d 372 
; 108- I ) .  I lex,  plaintiff neither pleads nor has alleged any facts to demonstrate that a special relationship 
i * ~ i h t <  with tlic defendants. Consequently, the claims sounding in negligence cannot be sustained. 

I ,  nrthcrmore, assuming, without concluding that the notice of claim provided enough information to 
t w b l t .  defcndants to investigate and evaluate the merits of a cause of action for intentional or negligent 
iiitlicrion ol’eniotional distress, such cause of action is barred by public policy and cannot be sustained against 
k t  go\ ernmental entity (Wylfie v DistrictAtturney of County ufKings, 2 AD3d 714,770 NYS2d 110 [2003]; 
%irait:o 17 New Yurk City Health & Hosps. Curp., 300 AD2d 548,752 NYS2d 568 [2003]; see also, Moore 
19 Mrlesllq., 14 AD3d 757, 788 NYS2d 679 [2005]). Moreover, the complaint fails to state a cause of action 
Ibr e1 Llici’ iiitcntional or negligent infliction of emotional distress as the acts allegedly committed by the 
dci‘eiitiants neither rise to the level of extreme and outrageous conduct (Kasachkoff v City of New Yurk, 68 
2’1’2~1 653. 505  NYS2d 67 [1986]; Liranzo v New Yurk City Health & Husps. Corp., supra) nor constitute 
j, brcacli o f  a duty that unreasonably endangered plaintiffs physical safety (Moore v Melesky, supra). 

I r  I!, also well settled that punitive damages cannot be assessed against a governmental entity because 
ultiniiitely innocent taxpayers would be punished (see, Clark-Fitzpatrick Inc v Long Is. RR Cu., 70 NY2d 
;&!, 52 I NYS2d 653 [1987]; SIzurapata v Town of Islip, 56 NY2d 332,452 NYS2d 347 [1982]). Hence, 
[t ic bi,inch of defendants’ motion which seeks summary dismissal of the second cause of action and the 
&miaird for ptinitive damages must be granted. 

I Iic c‘o~ii-t  will now address the viability ofthe first cause ofaction in the complaint. Defendants argue 
t h i  iiie ioniplaint is devoid of any facts to suggest that plaintiff was deprived of any constitutionally 
protected rights or privileges, and that the plaintiffs conclusory averments fail to identify a protected interest 
iiiiidei 42 1JSC‘ tj 1983. Moreover, defendants argue, plaintiff has not demonstrated that the Village 
iiiainraincd ail official policy or custom which subjected plaintiff to denial of a constitutional right. 
Yiierc i’orc, dcfkndants maintain, plaintiffs first cause of action is substantively without merit and should be 
smiiiiiirily dismissed. 

I I I  opposition and in support of his cross motion, plaintiff contends that he has sufficiently identified 
‘ 1  ~,)ii,titiition~illy protected civil right with regard to property ownership, possession use and occupancy. 
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1’1aiii i  itl’argiies that defendants have interfered with these rights without due process and in violation of the 
q u a l  protection laws by failing to issue a certificate of occupancy for his commercial property, erroneously 
.1ppI~ ing ;t new zoning law to his commercial property, and by selectively enforcing sections of the Village 
(.ode against h i m  which have not been enforced against similarly situated property owners. 

I r i  ‘ in )  42 USC 3 1983 action, the essential elements are whether “the conduct complained of was 
coniniitted by t i  person acting under color of state law ... and whether this conduct deprived a person of rights, 
pri\ ilegeb, or ininiunities secured by the Constitution or laws of the United States” (Bower Assocs. v Town 
ofPfeusrrnr Valley, 304 AD2d 259,262, 761 NYS2d 64 [2003], ajfd2 NY3d 617, 781 NYS2d 240 [2004]). 
“ I n  the land-use context, 42 USC 0 1983 protects against municipal actions that violate a property owner’s 
rights t o  due process, equal protection of the laws and just compensation for the taking of property under the 
F i t t h  ,inti f;ourteentli Amendments to the United State Constitution” (id., at 2 NY3d 617, 626). A fj 1983 
claim .‘IS not ;in additional vehicle for judicial review of land-use determinations” and, thus, the denial of a 
i~omitt *‘I> not tantamount to a constitutional violation” under this statute (id., at 627). Nevertheless, in 
I i m i w c i  circumstances, a protected property interest may include the right to use one’s land in a certain way. 
In wch cases a ‘“right, such as a right to a permit or a change in zoning, may constitute a protected property 
riglit. the denial of which implicates the protections of the due process clause” (Vertical Broadcasting, Inc. 
v 7own of Soutliarnpton, 84 F Supp 2d 379, 391 [EDNY 20001; RRI Rlty. v Incorporated Vi11 of 
Sontliaiiiytoir; 870 F2d 91 1, 91 5 [2d Cir 19891). Such a property right exists, however, only if the plaintiff 
i r m  siiow ;I clear entitlement to the relief sought; a mere abstract need, desire or expectation is insufficient 
( iYutr i l~~ v Town of Ridgefield, 170 F3d 238, 263 [2d Cir 19991; RRI Rlty. v Incorporated Vi11 of 
Soiitiiarrr~~toii, supra; Town of Orangetown v Magee, 88 NY2d 41, 643 NYS2d 21 [ 19961). A legitimate 
t-laiiii oi’cntitlemcnt can exist only where there is “a certainty or very strong likelihood” that an application 
n,oulci have bcen granted (Bower Assocs. v Town ofpleasant Valley, supra, 2 NY3d at 628, quotingHarlen 
I s s o c ~ .  v Incorporated Vil. F Mineola, 273 F3d 494, 504 [2d Cir. 20011). “If the issuing authority has 

ciiscrt~tion i n  approving or denying a permit, a clear entitlement can exist only when that discretion ‘is so 
tiarrowlJr circumscribed that approval of a proper application is virtually assured’ ” (id., at 628, quoting 
b’illup Pond, /ne. v Town of Darien, 56 F3d 375, 378 [2d Cir 19951). 

Lhre process has both a procedural and substantive component. In a procedural due process claim, 
ihc dcprivatioii by a municipality of a constitutionally protected interest in ... property, is not in itself 
t1iicc)iistitutioiial; what is unconstitutional is the deprivation of such interest without due process of law” 
(Zinerrrrorr v Burclz, 494 US 113, 125 [ 19901). Procedural due process requirements are generally satisfied 
wlierc the denial of plaintiffs request is preceded by notice and a hearing and followed by a written 
euplaiiation (Natale v Town ofRidgejield, 170 F.3d 238 [2d Cir 19991). Substantive due process rights are 
wokired only by conduct “SO outrageously arbitrary as to constitute a gross abuse of governmental authority” 
I i d .  ,it 203, $CY. Bower v Town of Pleasant Valley, 2 NY3d, supra). 

tlere, there IS 110 dispute that the actions taken by the defendants were under color of state law. 
Iiowcwr-,  plaintiff has not shown a clear right to a constitutionally protected property interest, i.e., the right 
to the issuancc ofa certiiicate of occupancy (see, Bower Assocs. v Town ofPleasant Valley, supra; see, also, 
Zdirrr v Torvri ofSorithold, 48 F3d 474 [2d Cir 19951; cJ, Town of Orangetown vMagee, 88 NY2d41,643 
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: 3 5 -  I X . . { ( A )  which provides that it is unlawful to use any building as to which there has been a change of 
o f i i i u h p  o r  change of use until a certificate of occupancy has been obtained by the owner. 

A I w i i i ~ ‘  point, plaintiff requested an updated certificate of occupancy for his commercial property. 
I Iic I orni for obtaining the certificate of occupancy for change of use, plaintiff contends, indicates that a 
~wirciit survey must be submitted, not the site plan demanded by the Building Inspector. Plaintiff contends 
illat the site plan is more costly to obtain, and has not been filed by any other exercise studio in the Village. 
Morcoi e l - ,  plaintiffargues, Village Code 5 55-16.1D applies to “land use” and “redevelopment” and refers 
to ~:ratliiig, ilood protection, pedestrian access and driveways. The spaced leased for the operation of a yoga 
b~~siixss IS less than one thousand square feet, was not being redeveloped, and thus, plaintiff argued to the 
13uilding Department and the Inspector that 0 55-16.1 and 0 16.2 were not applicable to the yoga business. 
I ~ I a ~ n i  i fl; thus, requested the Building Inspector to revise his interpretation of the Village Code. Additionally, 
.~ccordiiig to plaintiff, other exercise studios in the Village were not subject to the same requirements with 
I egai t i  to filing a site plan review and maintained that if he was the only property owner required to do so, 
tlierc W I ~  the appearance of selective enforcement. 

Ljy letter dated March 22,2005, the Building Inspector denied the request and reiterated that a revised 
i - ~ i - t i  i icaic o f  occupancy could not be issued until plaintiff received site plan approval and provided adequate 
pal-king or applied for a variance from the parking regulations. On April 7, 2005, pursuant to Village Code 
5 i . 5  i4.4A, plaintiff submitted an appeal to the Zoning Board of Appeals (“ZBA”) alleging that the Building 
Inspcctor erred in refusing to issue the revised certificate of occupancy for his commercial property. 

l J L i r m i i i t  to plaintiffs request, the ZBA voted to adjourn his application, and by letter dated 
’.;eptmbel 2 1,  2005, advised plaintiff that his adjournment was granted, but no specific date was set. The 
lettei indicated plaintiff should notify the Secretary to the ZBA to when he wished to appear so that the 
niattci- could be included on the agenda. By letter dated December 22,2005, plaintiff was notified that at a 
Airy Iield meeting on December 20, 2005 of the ZBA, his application was dismissed without prejudice to 
i c i -m, Thus. plaintiff recognizes that the matter is not ripe for Article 78 review. However, plaintiff 
i i i a i i i ~ ~ i i i : ,  that  thc ZBA’s dismissal of his application is part of the defendants’ course of discriminating 
c o n d i i u t  and disinterested malevolence. Plaintiff contends that past applications have been adjourned and 
iv t i i i i  ied on the ZBA’s calendar for longer periods of time without being dismissed. Moreover, plaintiff 
q ~ i t > ,  1‘:iiIiiig to rule on his application without any explanation results in costing him additional time and 
ill(lllt \ 

I’laiiitiff has submitted competent evidence in the form of an affidavit from a former Mayor of the 
i iilaqe i o  suggest that the owners of each of the other exercise studios in the Village, were not required to 
o b t a i r i  a iiew certificate ofoccupancy, file a site review plan or apply for a variance with regard to off-street 
parkiiig. The evidence also raises questions as to whether, upon purchasing property in the Village, Code 
$ 5 5 -  1 K i ( A )  was enforced against similarly situated new property owners. 

:Iccorciingly, the court finds that plaintiffs first cause of action for damages pursuant to 42 USC 
? i ‘1s 1 I \  sufticient to withstand summary dismissal with respect to violation of his property rights under the 
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L-q~ial m-otection laws. However, plaintiffhas not made aprima facie case entitling him to summary judgment 
on h i \  equal protection claim. Therefore, that branch of plaintiffs cross motion must be denied. 

Plaintifi’s remaining claims for damages pertaining to threats of being removed and being asked to 
1 t:>igii from the Board have been reviewed and are patently without merit. It is undisputed that at the time 
rhe ac tion u as commenced, plaintiff was still a member of the Board. Moreover, plaintiff has submitted no 
, i n t h o r i t >  t o  support a contention that he has a constitutional or civil right to remain a member of the Board. 

k i i ~ a l l y ,  although plaintiffs notice of cross motion seeks to strike and dismiss certain affimiative 
tletknses interposed in defendants’ answer, the papers submitted do not address or contain any arguments in 
qy io r t  tliereof. Thus, plaintiff has failed to establish that dismissal of the affirmative defenses is warranted 
iset’, qc~tierull~~, Winegrad v New York Univ. Med Ctr., 64 NY2d 851, 487 NYS2d 316 [1985]). 
( onquent lp ,  that branch of plaintiffs cross motion is also denied. 

I he first cause of action continues as to the Village of Sag Harbor. The remainder of plaintiffs 
( . o i i i p i i i i i i t ,  including plaintiffs claim for punitive damages is dismissed. 

HON. WILLIAM B. REBOLINI, J.S.C. 

- FINAL DISPOSITION X NON-FINAL DISPOSITION 
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