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The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to  Show Cause - Affidavit3 - Exhibits ... 
Anawerlng Affidavits - Exhibits 

Replying Affidavits , 

Cross-Motion: 0 Yes L-1 No 

Upon the foregoing papers, It is ordered that this motion 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

MARCIN KAMINSKI, 
--X -----l---f_-------_-------------------- 

I Walter B. Tolub, J.: 

Plaintiff, 

- a g a i n s t -  

CARLYLE ONE, CARLYLE TWO, CARLYLE THREE,  
CARLYLE THREE, LLC, SKYLINE TOWERS 5, 
SKYLINE TOWERS 6, DIAN WOODNER, as C o -  
Executrix of the Estate of IAN WOODNER, a 
partner in CARLYLE ONE, CARLYLE TWO, 
CARLYLE THREE, CARLYLE THREE, LLC, SKYLINE 
TOWERS 5, SKYLINE TOWERS 6, ANDREA 
WOODNER, as  Co-Executrix of  the Estate of 
IAN WOODNER, a partner in CARLYLE ONE, 
CARLYLE TWO, CARLYLE THREE, CARLYLE THREE, 
LLC,  SKYLINE TOWERS 5 ,  SKYLINE TOWERS 6 ,  
JONATHAN WOODNER C O .  and WOODNER COMPANY, 
INC. , 

Index No. 106087/05 

CARLYLE ONE LLC, CARLYLE TWO LLC, CARLYLE 
THREE LLC, SKYLINE TOWERS 5 LLC, SKYLINE 
TOWERS 6 LLC, DIAN WOODNER, ANDREA 
WOODNER, JONATHAN WOODNER CO. and WOODNER T h i r d - p a r t y  
COMPANY, INC . , Index No. 5 9 0 8 2 5 / 0 5  

T h i r d - p a r t y  Plaintiffs, 

-against- 

WEST NEW YORK RESTORATION OF CT., I N C . ,  
I 

P l a i n t i f f s  move, by order to show cause, for leave to 

r e a r g u e ,  pursuant to CPLR 2221,  this court's February 1, 2 0 0 7  

Order which den ied  plaintiff's motion for partial summary 
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judgment on the issue of liability u n d e r  Labor Law §§ 2 4 0  (1) and 

241 ( 6 ) ,  and  denied d e f e n d a n t s ’  c r o s s  motion f o r  the dismissal of 

plaintiff‘s Labor Law §§ 2 4 0  (1) and 241 ( 6 )  claims.’ Upon 

reargument, p l a i n t i f f  seeks t h e  grant of  p a r t i a l  summary judgment 

on h i s  Labor Law 5 5  2 4 0  (1) a n d  2 4 1  ( 6 )  claims. 

The f a c t s  of  t h i s  case are se t  f o r t h  in the February 1, 

2007 Order, familiarity w i t h  wh ich  is presumed. 

CPLR 2 2 2 1  ( d )  ( 2 )  provides that a motion for l e a v e  to 

reargue “ s h a l l  be based upon matters of fact or law allegedly 

overlooked o r  misapprehended by the c o u r t  in determining the 

p r i o r  motion, but shall n o t  i n c l u d e  a n y  matters of  fact not 

o f f e r e d  on the p r i o r  motion.” The motion is addressed to t h e  

discretion of t h e  court ( s e e  e . g .  Rivera v Benasoti, 2 9  A D 3 d  3 4 0 ,  

341 [lst Dept 20061). 

Here, plaintiff maintains that t h e  court failed to 

c o n s i d e r  t h e  f a c t s  and  applicable law when it determined t h a t  

t h e r e  were questions of fact “as to w h e t h e r  Plaintiff‘s i n j u r y  

was in a n y  p a r t  attributable t o  t h e  a b s e n c e  of  a safety d e v i c e , “  

and  “whether P l a i n t i f f ’ s  i n j u r y  was i n  a n y  part a t t r i b u t a b l e  t o  a 

statutory violation or was the r e s u l t  of his own actions” 

( F e b r u a r y  1, 2 0 0 7  Order, a t  4). Upon c a r e f u l  review of  a l l  t h e  

papers underlying the F e b r u a r y  1, 2 0 0 7  Order ,  and t h e  p a p e r s  

‘The other determinations made in the F e b r u a r y  1, 2007 Order 
are not in issue on this motion. 
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submitted on this motion, the court concludes that a change in 

its p r i o r  determination is i n  order, and g r a n t s  reargument. 

Plaintiff basically argues the same points that he did 

In h i s  p r i o r  motion. However, plaintiff and the cour t  were 

mistaken in stating as a f a c t  that p l a i n t i f f  was n o t  supplied 

w i t h  a s a f e t y  dev ice .  P l a i n t i f f  was g i v e n  a secure sideboard 

which  f a i l e d  o n l y  after he disabled i t  by knocking i t s  n a i l s  

loose. The circumstances in this case are similar to those i n  

Negron v C i t y  of N e w  York ( 2 2  A D 3 d  5 4 6  [ 2 d  Dept 2005]), where the 

w o r k e r  was s a f e l y  secured until he told a c o - w o r k e r  to disable 

the s a f e t y  device, and the w o r k e r  t h e n  continued to perform his 

task unprotected. Plaintiff here decided to disregard the r i s k  

that he was subjecting himself to by temporarily disabling the 

sideboard ( s e e  M c C o r m a c k  v Universal  Carpe t  & Upholstery 

Cleaners,  2 9  A D 3 d  5 4 2  [2d Dept 20061 [worker  disregarded r i s k  

posed by not wearing h i s  goggles]), and h e  c h o s e  to realign the 

sideboard without asking his co-workers for h e l p  ( s e e  C a n n a t a  v 

One E s t a t e ,  1 2 7  A D 2 d  811 C2d Dept 1 9 8 7 1 ) .  H i s  decisions were the 

sole Proximate cause of his i n j u r y  ( s e e  e . g .  Blake v Neighborhood 

Housing Services of New York  C i t y ,  1 NY3d 2 8 0 ,  290 [ 2 0 0 3 ] ,  c i t i n g  

Weininger v Hagedorn & Co., 91 NY2d 9 5 8 ,  960 [1998]). 

Accordingly, it is 

ORDERED that plaintiff’s motion for l e a v e  to reargue  is 

gran ted ,  and upon reargument, it is 
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ORDERED that p l a i n t i f f ’ s  m o t i o n  f o r  summary judgment on 

his Labor L a w  5 5  2 4 0  (1) and 241 ( 6 )  claims is denied; and i t  i s  

f u r t h e r  

ORDERED t h a t  defendants’ cross motion f o r  summary 

judgment is g r a n t e d ,  and t h e  complaint is dismissed w i t h  costs 

and disbursements to defendan t s  as t a x e d  by the Clerk of t h e  

C o u r t  upon t h e  submission of  a n  appropriate b i l l  

is f u r t h e r  

of costs; and it 

ORDERED that the C l e r k  is d i rec t ed  to en te r  judgment  

accordingly. 

ENTER: 

; WALTER B. TOLUB J . S . C .  
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