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WALTER B. TOLfflS, J. : 

By t h i s  motion D e f e n d a n t s  seek a n  o r d e r  g r a n t i n g  summary 

judgment as to liability and dismissing the complaint. 

Plaintiff's cross-motion seeks  a finding t h a t  Defendants v i o l a t e d  

their own s a f e t y  p r o t o c o l s  with respect to placing additional 

mats on a w e t  f l o o r  in the l obby  of Defendants' building. The 

m o t i o n  and cross-motion a r e  denied a s  t h e r e  a r c  material 

questions of fact as to liability and violations of protocol. 

Fact;s 

Plaintiff claims that in September 8, 2004, at about 9 : 3 0  

a.m., she slipped and f e l l  on a w e t  f l o o r  in the lobby of 153 

East 53'd S t r e e t ,  New York, NY ("Premises"). On the day of the 

incident it was r a i n i n g  outside. Mats were p laced  in the hallway 

of the l obby  t h a t  d a y  as they are year round. Mats were a l s o  

p laced  in the hallway leading up to the elevators. The t o p s  of 

the mats were made o f  c a r p e t  and t h e  bo t tom of the mats were made 

of  r u b b e r .  TEMCO, an  independen t  c o n t r a c t o r ,  would have p o r t e r s  
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check the lobby floor and ,  at times, would add additional mats i n  

t h e  lobby  a r e a  o r  wipe up the f l o o r  when it became w e t .  

P l a i n t i f f  claims that Defendants d i d  n o t  f o l l o w  their own 

safety protocols and were t h e r e f o r e  aware or should have been 

aware of  t h e  dangerous condition that existed in the lobby due to 

the inclement weather. Defendants  a r g u e  t h a t  t h e y  a r e  entitled 

to summary judgment since they d i d  n o t  owe a duty to the 

Plaintiff, did not create the condition and d i d  not have notice 

of the condition. 

Biscussj on 

Summary judgement is a drastic remedy which cannot be 

granted where  there is any d o u b t  as to the existence of triable 

issues of fact. (Andre v. Pomerov , 35 N Y 2 d  361 [ 1 9 7 4 ] ) .  

P e r s o n a l  i n j u r y  actions, by their very n a t u r e ,  do not l e n d  

themselves easily to summary disposition because issues such a s  

negligence, foreseeability, proximate cause and superseding cause 

involve the k i n d  of j u d g m e n t  v a r i a b l e s  which are traditionally 

left to a j u r y .  ( G i i r n a r t i n  v ,  Helmsley-Spear Inc, 162 AD2d 2 7 5  

p l s t  Dept 19901; Raider v, Friedman, 162 AD2d 112 [13t  Dept 

19903). 

In order t o  establish a prima facie case in negligence, 

P l a i n t i f f  must demonstrate (1) t h a t  t h e  Defendants owed her  a 

duty of care, (2) a breach of the d u t y ,  and (3) a resulting 

i n j u r y  proximately caused by the breach. ( A t k i n 3  v, Glens F a l l s  
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C i t v  School Dist., 53 NY2d 3 2 5  [1981]; Solomon v. C i t v  of New 
- 1  York 6 6  NY2d 1 0 2 6  C19851). 

It i s  w e l l  settled t h a t  a n  owner of  p r o p e r t y  who permits a 

large number of people to congregate for gain or for profit must 

be vigilant and u s e  reasonable ca re  t o  protect them. ( T a i e b  v. 

Hilton H o t e l s  Corp., 131 A D 2 d  2 5 7  [ lac  Dept 19871; m t  ill0 v ,  

G o l d s t e i n  B ~ o s .  Amusement Co,, 2 4 8  N Y  2 8 6  [ 1 9 2 8 ] ;  T a p l e y  v ,  Ross 

Theat re  P a r k ,  2 7 5  NY 144 [1937]). This is a non-delegable duty 

and includes the provision of a s a f e  means of ingress and egress. 

( B a c k i e l  v .  Citibank, 299 A D 2 d  504  [ Z n d  Dept 2 0 0 2 1 ) .  T h e r e  

remains a question of fact a s  t o  whether Boston Properties 

provided a s a f e  r o u t e  of  ingress and egress from the premises a n d  

therefore, Boston Property's motion for summary judgment i s  

d e n i e d .  

Even though a d u t y  is owed i n  t h i s  case b y  t h e  owner of  t h e  

premises, Plaintiff h a s  failed t o  p r o f f e r  any  admissible evidence 

that TEMCO owed and breached a duty of  ca re .  

t h e  Court of  Appeals decision in E s P i n  a1 v. M e l v d l e  Snow 

Cont rac to r s ,  IP c . ,  98 NY2d 136 [ 2 0 0 2 ] ,  TEMCO is entitled to 

summary judgment as a matter of law. 

Therefore, under 

"Because a f i n d i n g  of n e g l i g e n c e  must be based on the breach 

of a d u t y ,  a t h r e s h o l d  question i n  tort cases is w h e t h e r  t h e  

alleged t o r t f e a s o r  owed a d u t y  of care to t h e  i n j u r e d  p a r t y . "  

( E s p i n a l  v .  Me1 v i l l r :  Snow CQntrac tor$ ,  I n c . ,  98 N Y 2 d  136, 1 3 8  
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[ZOO21 c i t i n g  Darbv v. Camnamie  Was ional Air France , 9 6  NY2d 343  

[20011). Here, the issue is whether a n y  such duty ran from TEMCO 

to the P l a i n t i f f ,  given that TEMCO’s c o n t r a c t  was with the 

p r o p e r t y  owner. A contractual o b l i g a t i o n  standing alone, w i l l  

generally not g i v e  r i se  to tort l i a b i l i t y  in favor of a third- 

p a r t y  because imposing liability under s u c h  circumstances could 

render  t h e  contracting p a r t i e s  l i a b l e  i n  t o r t  t o  an  indefinite 

number of potential beneficiaries. (Id. C i t i n g  H . R .  Moch Co. v. 

Ren.$sel a e r  Watel: C o . ,  247 NY 160 [ 1 9 2 8 ] ) .  

As t h e  court laid o u t  in Espinal, t h e r e  are three situations 

in which a p a r t y  who e n t e r s  into a c o n t r a c t  to r e n d e r  services 

may be s a i d  to have assumed a duty of care and may potentially be 

liable on tort to a t h i r d  person: (1) where the contracting 

p a r t y ,  in f a i l i n g  to exercise reasonable care  in t h e  performance 

of his duties, l a u n c h e s  a force or instrument of harm (Moch, 247 

NY 160, 168); (2) w h e r e  t h e  plaintiff detrimentally r e l i e s  on the 

continued performance of the contracting p a r t y ‘ s  duties (Fayes  

Brook&, 7 6  N Y 2 d  2 2 0 , 2 2 6 ) ;  and ( 3 )  where the contracting party h a s  

e n t i r e l y  d i s p l a c e d  t h e  o t h e r  party‘s duty to maintain t h e  

premises s a f e l y  ( P o l k a ,  8 3  N Y 2 d  5 7 9 ,  589). S i n c e  none of these 

exceptions a p p l y  to P l a i n t i f f ,  TEMCO’s motion f o r  summary 

judgment, dismissing the claims a g a i n s t  it, is g r a n t e d .  

Plaintiff’s cross motion is denied because the condition of 

t h e  l o b b y  and whether the s a f e t y  protocols of Defendants were 
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violated is a question of fact for the jury. It is n o t  clear 

w h e t h e r  the lobby was in a dangerous  or d e f e c t i v e  condition prior 

to the time Plaintiff slipped. 

Accordingly it is 

ORDERED t h a t  D e f e n d a n t s ’  mo t ion  f o r  summary judgment is 

d e n i e d  a s  t h e r e  exist questions of f a c t ;  and it is f u r t h e r  

ORDERED t h a t  Plaintiff’s cross-motion i s  dismissed. 

Counsel f o r  the p a r t i e s  a r e  d i r e c t e d  to appear for a 

Confe rence  on August 3 ,  2 0 0 7  at 11:OO a.m. in room 335.  

This memorandum opinion constitutes the decision and  o rde r  

of t h e  C o u r t .  

Dated: 

HON. W A L T E R / B ,  TOLUB, J . S . C .  
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