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AHHF 3 .  CARNJ, M.D. ,  11.C.7 

1) 1 ;i i nl i l‘l‘, 

- nga i 11 s t - Index No. 6006 12/06 

ANN ‘1’. CAKLON, M.D., P.C., and 
GTWZIANO C:. C‘AKLON, M.D., 

11 e ~‘t: I l L i  BII t s . 

x ___________1_1______________________I___--------~--------------- 

CAHN, .J. 

l‘his nintter is bcf‘oru the court on dehdan t s ’  inotion to dismiss an amended. 

verified complaint Tor Liiliire to statc ;i cause of action, CPLK 321 1 (a) (7). This decision 

tunis on the cnl‘orceability of a claimed unliniitcd oral restrictive covenant nllcgedly 

contnincd in ;in oral contract of crnployment for prol‘cssional mcdical services. 

Plaintil” served an amcndcd verified complaint without lcave of court nl‘ler this 

motion was interposcd. CPLlC 32 I I (I) and 3025 (a). An carlier version ol’tlie amcndcd 

complaint also appcars in the motion papers. ’Hie court will dircct its attention to the later 

of thc two pleadings. ‘l’his amcrided coriiplniiit rdleges 15 causes or action based on five 

Ihcorics or  liability: promissory estoppel as i t  rcIates to breach ol’contract rind breach of 

an oral rcstriclivc covenant; breach o r  fiduciary duty; tortious intcrfcrcnce with contract; 

tortious intcrfcrcncc with prospective business relations; and conversion. 
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‘I’he Facts ;as Alleged: 

‘I’he malerial allegations of the coinplaint, which for the purposcs of this motion 

are accepted as true, are that i n  April 3003, plaintiff Abbc J. Carni, M.D., P.C. (Carni, 

P.C.) eiiterecl into a verbal contract with noii-party Ynff’cc R L K ~  Associates LLI’ (Yaffe 

Rudcn) to providc thc services of an anaesthetist to Yaffe Kudcn and its patients. The 

contract was nllegcdly rencwcd in April 2004, and again in April 2005. 

111 Scptciiiber 2003, Carni, P.C. cnlcrcd into :in oral agreement with Ann 1’. Carlon, 

M.D., P.C. (Cnrlon P.C.) for her husband and employee, Ciraziano Carloii, .M.D. (Dr. 

Carloii), to provide Inedical aiiestlicsin scrviccs to YaNc Ruden and its patients 011 bclialf 

of Carni, P.C. Canii, P.C. agrccd to pay Carlon P.C. and/or Dr. Carlon n salary, 

discrclionary bonuscs and :i p i d  vacation [or Dr. Carlon. In exchnngc for this, Dr. 

Carlon, an cniployec of Carlon P.C., would perl‘orin such services on n full-timu basis, 

five days per week, at locations dctcrmincd by Cai-ni, P.C. Either Cariii, P.C., Dr. Carlori 

o r  Carlon P.C. could tcriiiinalc thc oral agrccment on 60 days notice. 

‘.llie oral agreement is allegcd to hnvc contained a rcstrictive covenant which 

prohibited both Carlon P.C. and Llr. Carlon, individually, upon tcrmination ol‘ thcir 

relationship with Clarni, P.C., J7cmi providing medical anesthcsin scrviccs lo medical 

practices and/or physiciaiis which utilized the medical anesthcsia scrviccs of Carni P.C., 

including, but not limited to Yafl’e JCuden. ‘l’he restrictive covenant was unlimited in 

duration. 
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C'arni, l',C', al leges [hat defendan1 Dr. C;irlon, on bchall' of Carlon P.C., accepted 

C'arni, I).C.'s offcr of cmployiiimt and 11ie tt'riiis offered, and promised to pcrl'orm in 

accordniice thcrcwilh and ahidc by the terins of thc oral restrictive covenant. Plaintiff 

l i i r t lm  allcgcs that he relied, lo his dctrinicnt, un C'nnii, P.C.'s reprexcntation that 

defendaiits would abide by [lie teriiis of the dl 'er. 

It is fut-thcr dleged tlint Dr. Clarlori bccaitic a "special cmployee" ol' C'arni, P.C. 

wliilc remaining a general eitiploycc of Chrlon I).<'. As ;i special cmployee, Carni, P.C. 

control led Dr.  Carlon's work schedule, work location and vacation timc. 

In Noveinhcr 2005, Dr. Clarlon allegedly provided Carni, 1l.C'. with notice that he 

intcndcd lo cease working as ii special employee, and that he intended to indcpcndently 

provide mcdical anesthesiology services dircctly to Yaffe Ruden. 

L)r. Carlon is alleged to havc contracted with Yaffe Ruden prior to, or iiniiiediatcly 

~ipori, leaving C'ami, P.C.'s cmploy. Carni, P.C. is alleged to havc d l ' e red  anticipated 

losl 1m)lil.s of $2.5 million as n rcsult ol'Dr. Carlon's conduct. Therefore, it is alleged that 

it would be unconscionable to permit the statute of frauds to bar plaintifl's claims. 

'llie C'onip 1 ai i i  t : 

'I'he h t ,  second and third causcs o l  action allcgc Ihat defcndants are Jiablc to 

p1aintif~"in promissory estoppel" €or breach of contract and/or breach of the terins of the 

r cs tri c t i v e I: o v en ;in t . 

In the fourth cnusc ol'action, Carni, P.C. alleges that Dr. Carlon, a special 
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cmployce ol' C'mii, P.C., brcnchcd his liducixy duty to Carni, P.C. by using C'arni, l'.C'.'s 

lime, hcilities, goocl will and customer re1;ilionship with Ynffc Rudcn to discuss and 

ciitcr into a contraclual relalionship directly with Yai'fc R L I ~ C I ~ ,  to the exclusion of'Carni, 

I ) . < ' .  As n rcsiilt oi'this condirct, Yaffe Kuderi is allegcd to have terminated its contract 

with C'ariii, P.C., causing it dmiage. 

Ti1 thc fifth through eighth causes of action, plnintifi'allcges that defendants 

tortiously iiitcrcfcrcd with C'arni, P.cl.'s contract with Yaffc Rudon by arranging the 

referral of mcdical patients to YaKe Kudeii by C'arlon PC, and by delendant Ann T. 

Cnrlori, M.D. niicl by intcrvicwing Yal'fe Kucleii's patients and revjewing tlicir iiicdical 

hiTtorics in ordcr to suggcst additioiial medical proccdures a d o r  tests to be pcrl'ormed by 

Y affe Kuden, thus increasing YnTl'c I<itdeii's jncome. As a diroct resull of I Ir. Carlon's 

coriduct, Yaffe Kudcii is a1 lcgcd to have terminated its contracls with Carni, P.C. 'lhcse 

actions would 1101 have occurred but for the alleged unlawfiil inlerlerence by dcfcndants, 

which is alleged to violate Education Law $3 6530 and 653 I .  

'14ie ninth through twelfth causes of' action, lor lortioirs interfereiicc with 

prospective business relations, allcgc that thc contract between Canii, P.C. and Yaffc 

liuclcn had bccn rcncwcd annually in April 2004 and April 2005, upon the same terms 

and coiiditioiis as existed in 2003. Thcsc contracts were to be renewed, or wcrc 

renewable on an ;innual hasi.s, and arc allcgcd to liavc crcatcd a prospective business 

relationship hctwccii Chriii, P.C. and Yal'l'c Rudcn. Dr. C'arlon h e w  of the contractual 
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rclationship bclwccn Carni, P.C. m d  Yal'l'e Rudcn. As a resirlt of his conduct, Yaffc 

ICudeii is a1 leged to have I~rcachcd and/or tcrminated its contracts with Chrni, P.C. 

Tlic lhirlccnth, I'ourtcenth ;tnd i~fteenth cwses of action, for conversion, allege that 

dcfcndants directly billed Yal'ie Ruden for services perfoi-mcd from November 2 1, 2005 

to Noveinber 22, 2005, i n  thc amount ol'$20,000, which slims properly belong to 

p 1 ain t i Sf. 

' I 'he Motion : 

In deciding a iiiotion to dismiss pursuant to CPT,R 32 1 1 (a) (7), the court must 

accept :is true the h c t d  allegatioiis of the coiiiplaiiit and the submissions in opposjtion to 

Ihc niolion :mi accord plaintifli the benefit of every possible infcrcncc, and mirsl 

cleterininc only whether tlic facts BS nllcgod 1'11 within any cognizable legal thcory. 

Sokoloffv Hnrrimnn Estntrs 13c.vc~oj~ment Cm-p , 96 NY2d 409 (200 1). 'l'he court must 

cleterinine whether the proponent of a pleadiiig appcars to have a cause 01 action, not 

whcther lie has slalcd onc. Leon v Murliiicz, 84 NY2cl 83 ( I  994). 

Slatiite of Fraiids: 

Dcl'cridanls iiiovc to dismiss each of the claims in the complaint, arguing that thc 

S t;i t ulc ol' Fraiids bars oral employment agreements which contain an oral restrictive 

wvcnant lbr iiri unliniitcd pcriod ol' time, citing C~cncral Obligations Law $ 5-701 (a) (1). 

Ci.0.L $ 5-701 (:I) (1) s ta tc~ :  

a. Every agreement, promise or undertaking is 
void, unless it or sonic note or iiieiiiorandum 
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thereof be in writing, and sul:,scribed by tlic party 
to be cliargcd therewith, or by his lawful agent, if 
s i r ~ h  agrement, promise or undcrtakiiig: 

1 .  By its ter1n.s is not to hc 
pcrforincd within oiic y c x  Crom the 
making thcreol‘ or the p c r ~ ~ r m a n c e  
of which is not to bc completed 
before the end of n lifctiiiicl.] 

‘I’hc rcstrictive cc)vcn:int, 011 which h e  complain1 is based, is described as 

Ci. In coilsiderat ion oftlic ahresaid nlonctary and 
vacation payments by C:ariii, P.C., defendant Dr. 
G raziano Carlon and/or Carlon P.C. were 
prohi bilcd h-oiii conipcling with Carni P.C. T-Jpon 
the tcnnination of thc agreement [Ictwcen Cami 
P.C. and Carlon P.C. and/or bctwccn Carni P.C. 
and Dr. Gra;riaiio Carlon regarding the provision 
of ancslhcsia services on behalf of Carni P.C., Dr. 
Grnziano Carlon and/or Carloti P.C. wcrc 
pro h i I:, i IC d h n  i r en d cr i rig imes th esi 01 ogy s ervi c cs 
to physicians/mcclical groups serviced by Carni 
P.C. No time limit was placed on  this prohibition 
of coiiipc t i t i or].  

7/25/06 Am C’cmpl 7 30(G); 12/7/04 Anncnberg Aff, Ex11 A. 

r 7  I he ‘Lpamimnurit rule” with rcspecl to restrictive covenants is that “powcrful 

considcrations of public policy , . . inilitate against sanclioning thc loss o l a  [pcrson’s] 

livelihood.” S ~ ~ U Y ~ Y Z O Y ~  Stuhles Holditig C70. v Bt-rcon, I35 AD2d 804, 805-06 (211d Uept 

1987) (citations omitted). ‘I’hus rcslrictive covenants which tcnd to prevent an cmployee 

froin pursuing ;I siinilar vocation aCter termination o C  einployimcnl are disfavored by the 

law. Kef7 J P c ~ i w w  Corp. 1) Se(/iirt, 197 AD2d 856 (4“‘ 13cpt 1993), lv. dismissed inpmt  denied 
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in prrrt 83 N Y 2 d  798 ( I  994). A rcstrjctivc uobcnant that prevents an employee from pursuing a 

similar vocation will bc cnforced only 50 far cis iicccwary to protect tradc sccrets or in cascs 

whcre the ~ I I I ~ ~ O ~ C C ’ S  scrviccs are so ~i i~icluc or cuti-aordinary as to be implaceable. K.cjrz J 

PPZTUW I‘orp , 107 AD2d at 856. 

IIcrc, altliough C‘arni, P.C. allcges in the fourth causc or  action that Dr. Carloti was 

a “special ciiiployce” who owcd it ;i ilduciary duty, plaintiff has hiled to nllcgc that 

C’ar+loii’s prof‘cssional skills were i t i  any way unique or irreplaceable, or that his leaving 

woiild c i ~ i i s e  special hann to the plaintiff. It lins thus f d c d  to allege facts estahlisliiiig 

that h i s  case sliodd be excepted lkoiii the general policy against limiting an employee 

from prsii ing ;i similar vocation. 

PlaintiKclaims that the rcstrictive covenant at issue protects C‘arni, P.C.’s 

Icgitiniate birsiness interests in  clicril development and rctcntion, citing BDCl Seidnicrn v 

Hiusli7herg (93 NY2d 382, 393 (1 999)). It l d i e r  clnims that the covenant is not harinful 

to thc putilic or  irnduly biirdensome on the dckndmts since only nine medical practiccs in 

Ncw York City wcrc clients o l  plaintiffs, and dcl‘cndants are frcc to provide 

ancsthcsiology services to any otlicr physicians and medical practices. Plaintiff asks that 

ir thc court Gnds soiiie aspects of the rcslriclivu covenant unreasonable, that it scvcr Ihose 

portioiis of’ thc covenant, and pare the restraint down to iin appropriatc, cnlorceable si7e, 

citing Kurpiuisky v Iycyasci (28 N Y 2 d  45 (1971)). 

IJnlike the situation in 13130 Seia‘mc.!n, where the court only had to pare down the 
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class of clients l o  which h e  restriclive um'eiiaiit would apply, arid olherwise enforced it  

;is to tiiiic and geographic: location, here thc court would be compelled to x l d  ;i 

substantivo term, to wit, a time limi talion, in  order lor the restrictive covenant to be 

enlbrceable under the stututc ol'l'rads. ' I l e  court will nut here engage in rcwrilirig the 

parties' oral agreement, and this is not nil appropriate c ; ~  lor severing tlic uncnlbrceable 

terms of a rcstrictivc covcnmt, 

Iri vicw of'thc f c t  thut the alleged oral rcstrictivc covenant was of unlimited 

duralion, it  odd 1101, by its terms, bc pcrf'oriiiod within one year. Thus, the restrictive 

covenan1 h l l x  within tlic stntutc of I'ratrds, (SW Slicqiiro v Iluluhun, 210 App Iliv 47 (1 "  

Uept 1924)), and any clniiiis that turn on enforceiiient of thc rcstrictive covciinnt must bc 

disinissed. LSwunwih firink,  N. A .  v Snvirigs B m k  of Fiilgerlnkes, 26 1 AD2d 9 17, 9 18 (qLh 

Depl 1909). 'l'he clainis for promissory estoppel, breach of contract and breach of  thc 

restrictive covenant in  the h s l ,  second and third cnuscs of action are dismisscd. So, too, 

the claim for brcach of' fiduciary duty i n  the fourth c;iusc of action, and tlic claims for 

tortious interference with prospcctivc busincss rclations in tlie riintli throirgh twelfth 

c:a~ise\ uC action art: dismissecl. 

C'ascs citecl by plnintil'f'in support 01 the claim that it would bc unconscionable to 

perinit the defendants to iiivokc thc statute of Ikauds under these circuinstanccs, and 

calling [or ii decision by the trier of fact, arc distinguishablc from the present casc. In 

SIiqizro v S h o r c r z s k i ~  ( 1  57 AD2d 833, 834 (2"" Dcpt 1990)), derendnnts failcd to provide 
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a wriitcri guarantee of tlicir indebtcdness o r  to executc a promissory note, despite 

I I L I I I ~ C P O I I ~  alleged requests by the plaintil'l's Zirccurini v Ziff-llcrvis Media, fnc. (306 

Al)2d 404 (2"" Dept 2003)), also cited by the plainlil'f, involved an oral agreemcnl to 

convey an equity interest in :i busiiicss, wliich was found lo bc capahlc of being 

performed wilhin o11c ycar, and lliereforc outsidc the statute of frauds. Ncither ol'lhese 

c ;ws  is on point licrc. 

Violations of Education Law $56530  and 653 I arc not cnhrccnble through a 

private rig111 of action, but only tlirough tlic actions of the statc's hoard l'or professional 

indica1 niisconduct. Edircation Law $230. 'I'hus the claims of- tortious interfcronce 

allcgcd in the 11 ftli through eiglith causes of action are dismissed. 

The claims lor convcrsion in the thirteenth through tifleenth causes of action do 

riot lurn oil the cnl'orceability of the restrictive covenant, and plainlil'f iiiay proceed on 

tlicsc clainis. Since tfie ainouiit allegedly converted is witliiii the jurisdiction of tlic Civil 

Court, the niatlcr is transi'crred to the Civil Coilrt, New York County, pursuant to CPLR 

325 ((1). 

Accordingly, it is 

01<I~T;,RELl that dc1'Cndants' rnotioii to dismiss is granlcd in pari, Land denied in 

part, and the first, sccond, third, fourth, Gi'th, sixlh, sevcnlh, eighth, ninth, knth, clcvcnlh 

arid twclllth cc2uscs of action are dismissed; and it  is furthcr 

OTCDEIU+,II that the action shall continue with respect to [he thirteenth, fourteenth 
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and lifteeiitli causes of action; and ii  is fiirther 

(Jl<l)l~RlT) that thc action is traiisfct-ml tn thc Civil Court of thc City ofNew 

York, p~rrwnnt  to CPT,K 325 ((1). 

Ihtcd: .Tunc 22, 2007 
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