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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DAVI D ELLI OT | A Part 14
Justice
X | ndex
OSCAR CEJA Number 2672 2004
Mbt i on
- agai nst - Dat e March 27, 2007
Mbt i on
LAVRENCE FRI EDLAND, et al. Cal . Nunber 12
X

Motion Seq. No. 2

The followi ng papers nunbered 1 to 36 read on this notion by
plaintiff for an order granting partial sunmary judgnent on the

issue of liability on the Labor Law 8 240(1)claim against
defendants Blue Wods Mnagenment Goup, Inc., and Colunbia
Condom nium on the grounds of collateral estoppel. Def endant s

Col umbi a Condom nium and Blue Wods Mnagenent Goup, Inc.
cross-nove for an order granting summary judgnent dism ssing the
conpl ai nt. Def endant York Restoration Corp. cross-noves for an
order granting summary judgnent dismssing all cross clains by
defendants Blue Wods Mnagenent Goup, Inc. and Colunbia
Condom nium and in the alternative granting leave to file a late
notion for sunmary judgnent and granting sunmary judgnent on its
i ndemmi fication clains agai nst these co-defendants.

Paper s

Nunber ed
Notice of Motion - Affirmation - Exhibits (A-N..... 1-4
Qpposing Affirmation -Exhibits (AE)................ 5-7
Reply Affirmation-Exhibits (A-X).................... 8-10
Notice of Cross Motion - Affirmation-Exhibits (A-F). 11-17
Qpposing Affirmation-Exhibits (A-J)................. 18- 20
Reply Affirmations......... ... .. . . . .. ... 21-23
O her Reply Affirmation........ ... .. ... .. .. .. .. ..... 24- 25
Notice of Cross-Motion-Exhibit(A................... 26- 29
Qpposing Affirmation-Exhibits(A-J).................. 30- 32
Qpposing Affirmation.............. ... . . ... 33-34

Reply Affirmation........ ... .. .. . . . . . .. 35- 36



[* 2]

Upon t he foregoi ng papers the notion and the cross notions are
determ nated as foll ows:

Plaintiff Oscar Ceja and Ricardo Nunez were both enpl oyed by
Rockl edge Scaffolding Corp, and they each sustained personal
injuries on July 12, 2003, when a portion of the sidewal k shed t hey
were in the process of dismantling collapsed, causing themto fal
sonme 20 feet. The sidewal k shed was constructed i n 2000 al ongsi de
a building known as 275 West 96'" Street, in Mnhattan. It is
undi sputed that M. Ceja and M. Nunez were not provided with any
safety devices. Defendant Col unbia Condom nium (Colunbia) is the
owner of the building and defendant Bl ue Wods Managenment G oup,
Inc. (Blue Wods) is its managing agent. On July 20, 2001 Col unbi a
entered into a contract with York Restoration Corp. (York) to
perform exterior masonry restoration and repair wrk to the
bui l di ng’ s facade.

Ri cardo Nunez conmenced an action in the Suprene Court, Bronx
County against Blue Wods, Donald E. WIson, York and Colunbia
(I'ndex No. 23398/03) to recover danages for personal injuries he
sustained in this accident. That court, in a decision and order
dated August 26, 2005, granted M. Nunez’ notion for partial
summary judgnent on his Labor Law 8 240(1) clains against Blue
Whods and Col unbi a, and denied the notion as to York, as an issue
of fact existed as to York’s responsibility for the accident, and
as to whether York was a general contractor, within the neaning of
the Labor Law. The court also determ ned that M. Nunez’ request
for summary judgnment on his other Labor Law clainms were noot.
York’s notion for summary judgnent di sm ssing the conplaint and all
cross clainms was denied, and Blue Wod' s cross notion to dismss
t he conpl aint and the cross clains for i ndemi fication were deni ed.

M. Nunez apparently discontinued his clains agai nst York. On
Septenber 7, 2006 a jury trial was held in the Bronx County action
on Wl son, Blue Wods and Col unbia’ s cross cl ai ns agai nst York for
contractual indemification. The sole question presented to the
jury was “Did the accident of July 12, 2003 involving Rockl edge
Scaffolding’s enployee Ricardo Nunez arise out of, directly or
indirectly, result from or relate to the work perforned by
def endant York Restoration Corp. pursuant to its contract wth
Col unbi a Condom nium dated July 20, 2001?” The jury returned a
unani nous verdict, answering this questionin the negative, and the
court stated on the record that the cross claimants were not, as a
matter of law, entitled to indemification from York

OGscar Ceja conmmenced this action on Novenber 30, 2004 and the
note of issue was filed on July 14, 2006. M. Ceja now noves for
summary judgnment on his Labor Law § 240(1) cl ains agai nst Col unbi a
and Blue Wods on the ground of collateral estoppel. It is
asserted that as his injuries arise out of the sane accident as
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that of M. Nunez, and as the issue of these defendants’ liability
has al ready been determ ned in the Nunez action, these defendants
are precluded from relitigating this issue in this action.
Def endants Col unbia and Blue Wods, in opposition, assert that
based on the jury verdict in that action on the cross clains for
i ndemmi fi cati on, col | at er al est oppel is inapplicable here.
Def endant s assert that “factual changes” regarding the type of work
that was being performed at the time of the accident raise new
guestions as to whether M. Ceja was engaged in an activity
enuner at ed under Labor Law 8 240(1) at the tinme of the accident;
whet her Col unbi a and Bl ue Wods are proper parties to this action,
as they are not the owner of the sidewal k shed; whether the work
performed by M. Ceja involved any alteration of the prem ses; and
whet her changes in the | aw which were not raised at the time of the
Bronx County sunmary judgnent decision, affecting “conpl eted work”
woul d preclude liability under Labor Law § 240.

Def endants Colunbia and Blue Wods raise the identical
argunments in their cross notion to dismss the conplaint and all
cross clainms. The 120-day period for serving a notion for sunmary
j udgnent expired on Novenber 11, 2006. This cross notion was
served on February 14, 2007, which was 214 days fromthe filing of
the note of issue, and 94 days after the expiration of the 120-day
peri od. Def endants’ claim that their cross notion is tinely,
therefore, isrejected. In Brill v Gty of New York, (2 NY3d 648,
652 [2004]), the Court of Appeals held that CPLR 3212(a) permtted
a late summary judgnment notion upon the show ng of good cause,

which “requires . . . a satisfactory explanation for the
untinmeliness - rather than sinply permtting neritorious,
nonprejudicial filings, however tardy . . . No excuse at all, or a

perfunctory excuse, cannot be ‘good cause’'” (see also, Mceli Vv
State Farm Mut. Auto. Ins. Co., 3 NY3d 725, 726, 727 [2004]). The
Appel l ate Division, Second Departnent, in applying Brill to late
cross notions has taken two different approaches. |n Thonpson v
Leben Hone for Adults, (17 AD3d 347 [2005]) the court stated that
“in the absence of such a ‘good cause’ showi ng, the court has no
discretionto entertain even a neritorious, non-prejudicial [cross]
nmotion for summary judgnent.” However, the Appellate D vision

Second Departnent has al so stated that a cross notion for sunmary
j udgment nmade after the expiration of the statutory 120-day peri od
may be considered by the court, even in the absence of good cause,
where a tinely notion for summary judgnment was nmade seeking relief
“nearly identical” to that sought by the cross notion (see G ande
v_Peteroy, AD3d _ , 833 NyS2d 615 [2007]; Fahrenholz v
Security Mut. Ins. Co., 32 AD3d 1326, [2006]; Bressinghamv Janai ca
Hosp. Med. Ctr., 17 AD3d 496, 497 [2005]; see Altschuler v G amatan
Mit., Inc., 27 AD3d 304 [2006]). An otherwi se untinmely cross
noti on nmay be nmade and adj udi cated because a court, in the course
of deciding the tinely notion, may search the record and grant
summary judgnent to any party w thout the necessity of a cross
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notion (CPLR 3212[b]). The court’s search of the record, however,
islimted to those causes of action or issues that are the subject
of the tinely notion (see Dunham v Hilco Constr. Co., lnc.,
89 Ny2d 425, 429-430 [1996]; Filannino v Triborough Bridge & Tunnel
Auth., 34 AD3d 280 [2006]; Baseball Of. of Comr. v Marsh &
McLennan, lnc., 295 AD2d 73,82 [2002]).

Here, plaintiff seeks partial summary judgnment on the i ssue of
[iability, on the grounds of coll ateral estoppel based on the Nunez
sumary judgnent order, while defendants Col unbia and Bl ue Wods’
cross-nove for summary judgnment di sm ssing the conpl ai nt based upon
the jury's verdict in the Bronx County indemification trial.
Si nce defendants Col unbia and Blue Wods' cross notion does not
seek relief nearly identical to the relief sought by the plaintiff,
and as they have not established good cause for their |ate cross
notion, the cross notion is denied as untinely.

Def endant York’s cross notion for an order granting sunmary
judgnment dism ssing all cross clains by defendants Bl ue Wods and
Columbia is untinely. The 120-day period for serving a notion for
summary judgnment expired on Novenber 12, 2006. This cross notion
was served on February 14, 2007, which was 214 days after the
filing of the note of issue, and 94 days expiration of the 120-day
[imt set forth in CPLR 3212(a). Defendant York’s cross notion is
based upon the jury verdict in the Bronx County action, which was
rendered on Septenber 7, 2006. Counsel asserts that as his |aw
firmdid not represent York in the indemification trial, he was
unabl e to obtain a copy of said transcript, prior to being served
with the transcript as an exhibit on January 24, 2007. Counsel has
failed to establish that any efforts were made to obtain either a
copy of the verdict sheet or the trial transcript on behalf of his
client York prior to the expiration of the 120-day period. The
court, therefore, finds that as defendant York has failed to
establish good cause for the delay, this cross notion is denied as
untimely.

Turning nowto plaintiff’s notion, the doctrine of coll ateral
estoppel may be invoked here. Under the doctrine of collatera
estoppel, a party is precluded fromrelitigating an i ssue whi ch has
been previously decided against himin a prior proceedi ng where he
had a full and fair opportunity tolitigate such issue (see D Arata
v _New York Cent. Mut. Fire Ins. Co., 76 Ny2d 659 [1990]; Kaufnman v
Lilly & Co., 65 Nyvy2d 449, 455 [1985]; Schwartz v Public
Admi ni strator of County of Bronx, 24 Ny2d 65, 69 [1969]). The two
elements that nust be satisfied to invoke the doctrine of
collateral estoppel are that (1) the identical issue was decided in
the prior action and is decisive in the present action, and (2) the
party to be precluded fromrelitigating the issue had a full and
fair opportunity to contest the prior issue (see Kaufman v Lilly &
Co., supra at 455; Schwartz v Public Administrator of County of
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Bronx, supra at 71; Luscher v Arrua, 21 AD3d 1005 [2005]). As a
general rule, once a claimis brought to its final conclusion, it
cannot thereafter be relitigated (see Parker v Blauvelt Vol unteer
Fire Co., 93 NY2d 343 [1999 |; Matter of Reilly v Reid, 45 Ny2d 24,
28 [1978]; Carreras v Winreb, 33 AD3d 953 [2006]). The policy
against relitigation of adjudicated disputes is strong enough to
bar a second action or proceedi ng even when further investigation
indicates that the prior determ nation was erroneously nade,
whet her due to the parties’ oversight or court error (Matter of
Reilly v Reid, supra at 28; Matter of Allstate Ins. Co. v WIlIlians,
29 AD3d 688 [2006]).

Here, plaintiff’s accident arises out of the sane facts and
ci rcunst ances as t he Nunez acci dent, as they were both enpl oyees of
Rockl edge and were standing on the sanme area of the sidewal k shed
when it collapsed on July 12, 2003. M. Ceja and M. Nunez each
asserted clains under Labor Law 8 240(1) in their respective
actions against defendants Colunbia and Bl ue Wods. The Bronx
County court in the Nunez action determned that wunder the
provi sions of Labor Law 8 240(1), these defendants were |liable for
t he accident. Col unbia and Blue Wods had a full and fair
opportunity to contest M. Nunez’ notion for sunmary judgnent and
they submtted opposition to that notion.

Def endants’ assertion that there has been a change in the
facts and the law since the Bronx County decision and order of
August 26, 2005 is rejected. The facts, as presented to the Bronx
County court in 2005, have not changed. The jury in the
indemmification trial was only required to determ ne whether York
had any liability for the accident under the theory of contractual
indemification. The jury did not address the issue of whether
Col unbi a and Bl ue Wods were |liable for the accident as this issue
had al ready been determ ned. To the extent that Col unbia and Bl ue
Whods assert that the jury verdict as to York affected the outcone
of the Nunez summary judgnent notion, it is noted that subsequent
to the verdict of Septenber 7, 2006 these defendants did not seek
to reargue or renew the August 26, 2005 order and did not seek to
perfect an appeal fromthat order. Mdreover, during the course of
the indemification trial, these defendants admtted and
represented to the jury that Nunez was engaged in a protected
activity under Labor Law 8 240(1) at the tinme of his injury and
that they had been found liable for his injuries.

The court further finds that there has been no change in the
law since the Bronx County court determ ned Nunez’ notion for
sumary judgnment on the issue of liability. Defendants seek to rely
on Beehner v Eckerd Corp., (3 NY3d 751 [2004]), which was deci ded
on Novenber 30, 2004. In Beehner the court found that the
retrieving of a serial nunber and other information after the work
was conpleted was not a covered activity, and thus there was a
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bright |ine separating the enunerated and nonenunerated work” (1d.
at 752). A review of the notion papers submitted in the Nunez
summary judgnent notion, which are submtted as exhibits here

reveal s that the defendants’ opposing papers are dated March 7,
2005, sone three nonths after the Beehner decision, and that
def endant s nade no nention of Beehner. The Bronx County court did
not render its decision until August 2005, sone ten nonths after
Beehner was deci ded.

The Court of Appeals has also recognized that whether
particular work falls within the scope of construction, denolition,
repair, or excavation protected by the Labor Law depends on a

“confluence of factors” and the full “context of the work.” (Prats
v Port Auth. of NY & N.J., 100 Ny2d 878, 883 [2003]). This test
requires an inquiry into whether the work (a) fell “into a separate

phase easily distinguishable from other parts” of a |I|arger
restoration and repair project and occurred after it was conpl et ed,
or (b) was “ongoing and contenporaneous” wth other work that
formed part of a single restoration and repair project (see Prats
v Port Auth. of NY & N.J., supra at 881; Lijov Gty of New York,
31 AD3d 503 [2006]). In granting sunmary judgnment to M. Nunez,
the Bronx County court determned that the work perfornmed fell
within the scope of Labor Law 8§ 240(1), and the evi dence presented
at the indemification trial regarding York’s acti ons does not give
rise to any new facts as regards the accident.

In view of the foregoing, plaintiff Gscar Ceja s notion for
partial sunmary judgnent on his Labor Law 8 240(1) cause of action
agai nst defendants Colunbia and Blue Wods on the issue of
liability is granted. The defendants’ cross notions are denied as
they are untinely.

Dat ed: June 18, 2007

J.S. C



