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Short Form Order/ Judgnment
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DAVI D ELLI OT | A Part 14
Justice
X | ndex
PAUL MARCEL Nunmber 2895 2007
Petiti oner, Mbti on
- agai nst - Dat e April 3, 2007
FOR A JUDGVENT PURSUANT TO ARTI CLE 78 Mot i on
OF THE Cl VIL PRACTI CE LAW AND RULES, Cal. No. 12
AND SECTION 75, 76 OF THE Cl VIL
SERVI CE LAW
NEW YORK CI TY HEALTH AND HOSPI TAL Mbt i on
CORPORATI ON AND QUEENS HOSPI TAL Seq. No. _1
CENTER, -

Respondent s.

The follow ng papers nunbered 1 to 13 read on this Article 78
proceedi ng by Paul Marcel, petitioner pro se, for a judgnent
restoring himto respondents’ payroll retroactive to July 8, 2006,
and all days beyond the 30-day suspension which comrenced on
June 8, 2006, pursuant to CPLR 7803(1)(3) and Cvil Service Law
8§ 75(2) and (3).

Paper s
Nunber ed
Order to Show Cause - Affidavit - Verified Petition -

Exhibits (A-B) ... ... . 1-5
Verified Answer - Affidavit -Exhibits (1-12) .......... 6- 10
Reply Affidavit ........ ... .. . e 11
Menorandum of Law . ... . 12-13

Upon the foregoing papers it is ordered that this Article 78
proceeding is determ ned as foll ows:

At the outset, as M. Marcel’s reply affidavit is neither
signed nor notarized, it will not be considered by the court.

Petitioner pro se Paul Marcel was appointed to the
non-conpetitive title of Assistant Coordinating Manager (ACM on
February 17, 2004 by respondent New York City Health and Hospitals
Corporation (HHC), and was assigned to Queens Hospital Center as
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the Fire Safety Director in the Safety Mnagenment Section. The
title of Fire Safety Director is an in-house title. M. Marce

conpleted a 12-nonth probationary period as an ACM and obt ai ned
certification fromthe New York City Fire Departnment in order to
retain his position as Fire Safety Director. On June 7, 2006,
M. Marcel was arrested and charged with unlawfully dealing with
fireworks (Penal Law § 270.00). Followng his arrest, M. Marcel
was suspended w t hout pay effective June 8, 2006. On Novenber 21,
2006, M. Marcel entered a guilty plea, was fined $1, 000.00, and
recei ved a conditional discharge of one year. On January 8, 2007

the hospital preferred charges of gross msconduct against
M. Marcel. A Step 1A Informal Conference was held on January 9,
2007, pursuant to a collective bargaining agreenent, and on
January 11, 2007, the charges agai nst M. Marcel were substanti ated
and his enpl oynent was term nated.

M. Marcel commenced this proceedi ng on January 31, 2007, and
seeks a judgnent directing respondents to restore him to the
payroll retroactive to July 8, 2006, pending a final hearing and
determ nation of the admi nistrative charges. Petitioner asserts
that Cvil Service Law 8 75(2) and (3) are applicable here, and
that respondents’ refusal to restore himto the payroll after a
30-day suspension was unlawful, and arbitrary and capri ci ous.

In 1969, the New York City Health and Hospitals Corporation
Act was enacted, creating the HHC, for the purpose of operating the
City’s municipal hospitals (Unconsol Law 8§ 7385[12] [Health and
Hospitals Act 8§ 5(12)]). Section 7385(12) gives HHC power “[t]o
enpl oy such other enployees as may be necessary and except as
otherwi se provided herein to pronmulgate rules and regul ations”
governi ng personnel and to “fix their qualifications” and *other

terms of enploynent.” Section 7390(1) [Health and Hospitals Act
8 9(1)] describes this “except as otherw se provided” |imtation as
requiring HHC to follow the G vil Service Law and all *“other

appl i cabl e provisions of local or general laws relating to civil
service personnel” until such tine as HHC adopted its own byl aws,
rules and regulations, which it did in 1973 (see N.Y. Gty Health
& Hosps. Corp. v Council of N.Y., 303 AD2d 69, 78 [2003]). Thus,
HHC s Personnel Rul es and Regul ations are controlling here, rather
than the provisions of the Cvil Service Law

M. Marcel, as an ACM hol ds a non-conpetitive title, pursuant
tothe HHC s Plan of Title and the relevant coll ective bargai ning
agreenent . Upon conpletion of a one-year probationary period,
M. Marcel becane a permanent non-conpetitive enpl oyee, pursuant to
the definitions contained in HHC s rul es. Enpl oyee di sci pline and
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hearing rights are contained in Section 7.5.1 of the HHC s Rul es,
and provide as foll ows:

“a person described in paragraphs a), b) or c) of this
section shall not be renoved or otherw se subjected to
disciplinary penalty except for i nconpetency  or
m sconduct shown after hearing upon stated charges.

a) a person holding a position by permanent
appointnment in the conpetitive class, or

b) a person holding a position by permanent
appoi ntnent in the non-conpetitive or |abor class who is
an honorably discharged nenber of the arned forces and
who served on active duty during tinmes of war as defined
in Section 85 of the Givil Service Law.

c) an enployee holding a position in the
non-conpetitive class ot her than a position designated as
confidential, who since his/her last entry into service
has conpleted at least five (5) years of continuous
service in the non-conpetitive class position.”

Section 7.5.2 of HHC s Rules provide that: “Pending the
heari ng and det erm nati on of charges of inconpetency or m sconduct,
t he enpl oyee agai nst whom such charges have been preferred may be
suspended w thout pay for a period not exceeding thirty days.”
This provisionis consistent with Cvil Service Law 8§ 75(3), and is
only applicable to enpl oyees who are entitled to a hearing.

Neither HHC s Personnel Rules and Regulations, nor the
Col | ecti ve Bargai ni ng Agreenent in effect on June 8, 2006, prohibit
the HHC from suspending an enployee w thout pay for nore than
30 days where the enployee is not entitled to a disciplinary
heari ng. Since M. Marcel held a position in a non-conpetitive
class for less than five years and does not cl ai mveteran status,
he was not entitled to a disciplinary hearing, and, therefore, he
coul d be suspended wi thout pay for a period greater than 30 days.
HHC suspension of M. Marcel, w thout pay, for nore than 30 days,
therefore, was neither arbitrary nor capricious, or an abuse of
di scretion, nor contrary to | aw

In viewof the foregoing, petitioner’s request for a judgnent
directing respondents to restore himto the payroll for the period
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of July 8, 2006 to the date of term nation on January 11, 2007, is
denied, and the petition is dism ssed.

This constitutes the judgnent of the court.

Dat ed: June 19, 2007

J.S. C



