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Plaintiff conmrenced this action seeking to recover
damages due to a fire on May 19, 2003 at prem ses known as
87-08 126'" Street, al/k/a 125-22 Jamai ca Avenue, Ri chrnond
HIll, in the County of Queens, City and State of New YorKk.

Def endant Jame Ciro (Ciro) noves for an order pursuant
to CPLR 3212 granting sumrmary judgnment dism ssing the
conpl ai nt as against him

Plaintiff cross-noves for an order striking the answer
of the defendants for failure of defendant Alvaro Guevara
(Guevara) to appear for court ordered exam nation before
trial, conpelling further discovery and to preclude the
defendants fromoffering any testinony at the trial hereof.

Contentions of the Parties

Def endant Ciro asserts that plaintiff alleges that he
was sleeping in the prem ses and was injured due to the
negl i gence of defendant Cro and defendant Guevara. On the
date of the fire, it is admtted by plaintiff in his
conplaint and, it is a matter of record, that defendant G ro
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did not own the fee interest to the prem ses. On that date,
defendant Ciro was a tenant at the prem ses. The conpl ai nt
further admts that defendant Ciro becane the fee owner on
June 2, 2004 subsequent to the fire. In addition, plaintiff
asserts in the conplaint that defendant Ciro paid only

$10. 00 as the consideration for the transfer of the deed
thereby giving rise to a claimagainst defendant G ro under
the New York State Debtor and Creditor Law with respect to
fraudul ent conveyances. However, defendant Ciro, in
connection with the purchase of the prem ses, executed a
note and nortgage in the principal sum of $400,000.00 to

def endant Guevara, the owner at the tinme of the fire.
Clearly there was fair consideration given and received.
Plaintiff has not submtted any proof of an actual intent to
hi nder or defraud creditors. Defendant Cro submts his
affidavit as well as the transcript of his exam nation
before trial and plaintiff’s transcript.

Plaintiff asserts that it was di scovered that defendant
GQuevara had transferred the prem ses to defendant Cro by a
quit claimdeed for $10.00 on June 2, 2004 and executed a
note and nortgage dated June 4, 2004 which was notari zed on
June 5, 2005. Plaintiff requires discovery including copies
of checks, noney orders or cashier checks paid to defendant
GQuevara to show his property was purchased and sold for fair
consideration and not just to avoid a judgnent. Defendant
GQuevara has not yet been deposed and has repeatedly refused
to appear for deposition. Defendant Cro has a note and
nortgage on the property wi th defendant Guevara who, by
retaining an equity interest in the prem ses, renmains the
owner thereof for all intents and purposes. |[|ssues of fact
exist with respect to the conveyance of the prem ses and the
nor t gage.

In reply, defendant Ciro asserts that there is no basis
to preclude himor to strike his answer. The request for
further discovery is without nerit and shoul d have been nade
many nonths ago as required by the prelimnary conference
order. There is no show ng that defendant Guevara has any
control over the prem ses or over defendant Ciro or that the
transfer was for the purposes of defeating creditors’
rights. The value of the prem ses for the 2004/ 2005 tax
year was, according to the assessnment roll, $269, 000. 00
whi ch was far below the stated purchase price of
$400, 000. 00.

Al t hough served with the notion and cross-notion,
def endant Guevara has not submtted any papers in opposition
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t her et o.

Deci sion of the Court

The notion by defendant Cro is granted to the extent
that the causes of action insofar as they are based upon
ownership of the prem ses are hereby di sm ssed as agail nst
him The causes of action based upon negligence and
fraudul ent conveyance conti nue. The cross-notion by
plaintiff is granted solely to the extent that defendant
Al varo Guevara is hereby precluded fromoffering testinony
at the trial of this action based upon his failure to appear
for exam nation before trial

“A party noving for summary judgnent nust nake a prina
facie showng of entitlenment to judgnment as a matter of | aw,
produci ng sufficient evidence to denonstrate the absence of
any material issue of fact. Once this show ng has been nade,
the burden shifts to the nonnoving party to produce
evidentiary proof in adm ssible formsufficient to establish
the existence of material issues of fact that require a
trial for resolution.” Guffrida v. G tibank, 100 Ny2d 72 at
81.

Def endant Ciro has established his entitlenent to
judgnment as a matter of law with respect to the causes of
action sounding in ownership of the subject property.
Defendant Ciro’'s affidavit and deposition testinony show
that he had no ownership interest in the prem ses as of the
date of the fire. He purchased the property on June 2, 2004
subsequent to the subject fire. |In opposition to that
branch of the notion, plaintiff has failed to submt any
evi dence to show an ownership interest of the subject
prem ses on behal f of defendant Ciro.

Further, it is well settled that: “The proponent of a
summary judgnent notion nust nmake a prinma faci e show ng of
entitlenment to judgnent as a matter of |aw, tendering
sufficient evidence to elimnate any material issues of fact
fromthe case (see, Zuckerman v City of New York, 49 Ny2d
557, 562, 427 NyS2d 595, 404, NE2d 718; Sillman v Twentieth
Century-Fox Film Corp., 3 Ny2d 395, 404, 165 NYS2d 498, 144
NE2d 387). Failure to make such show ng requires denial of
the notion, regardless of the sufficiency of the opposing
papers (Matter of Redenption Church of Christ v Wllians, 84
AD2d 648, 649, 444 NYS2d 305; G eenberg v Manlon Realty, 43
AD2d 968, 969, 352 NYS2d 494).” (Wonegrad v New York
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Uni versity Medical Center, 64 NY2d 851 at 853).

Here, defendant Ciro has failed to make any argunent or
submt any evidence with respect to the plaintiff’s clains
based on negligence as to the cause of the fire. Therefore,
defendant Ciro has failed to sustain his burden with respect
to such cause of action.

The notion is further denied as to the cause of action
based upon fraudul ent conveyance. The court notes the
following as stated in G umman Aerospace Corp. v. Rice, 199
AD2d 365 at 366-367: “Even if the issues of fair
consideration and the defendant Bruce J. R ce’ s sol vency
foll owi ng the conveyance were concl usively established, the
plaintiff’s cause of action predicated upon Debtor and
Creditor Law 8 276 woul d remain, since such a cause of
action may |lie even where fair consideration was paid and
where the debtor remains solvent. It is the intent to
“hinder, delay or defraud” with which Debtor and Credit Law
8§ 276 is concerned. The determ nation of such intent is
ordinarily a question of fact which cannot be resolved on a
notion for summary judgnment [citations omtted].

‘Fraudulent intent, by its very nature, is rarely
susceptible to direct proof and must be established by

i nference fromthe circunstances surrounding the all egedly
fraudul ent act’ (Marine Mdland v. Miurkoff, 120 AD2d 122,
128, 508 NyS2d 17).”

In the instant case, the conveyance took place shortly
after the fire which is alleged to have caused personal
injury and property danage. The deed is dated June 2, 2004
and the nortgage and note are dated June 4, 2004. The
nortgage was not notarized until May 5, 2005 and was
recorded on May 17, 2007. Defendant G ro has not submtted
any evidence with respect to the circunstances surroundi ng
the transfer which nust be “scrutinized very carefully.”

G umman Aerospace Corp. v. Rice, at 367. As defendant Ciro
has not sustained his burden with respect thereto, that
branch of the notion nust be deni ed.

Wth respect to plaintiff’s cross-notion relating to
di scovery, by order dated March 26, 2007 (Weinstein, J.), it
was ordered that discovery in this matter was deened
conplete. Plaintiff has failed to set forth any reason or
explanation as to why the docunentary evi dence was not
previously sought. Wth respect to plaintiff’s seeking
preclusion or striking of the defendants’ answers, it
appears that defendant Ciro was, in fact, deposed. However,
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def endant Guevara was not deposed, has defaulted on the
notion and cross-notion and has failed to conply with court
ordered discovery. Therefore, preclusion at trial is
granted sol ely as agai nst def endant Guevar a.

Accordingly, the notion by defendant Gro is granted to
the extent that the causes of action insofar as they are
based upon ownership of the prem ses are hereby di sm ssed as
against him The causes of action based upon negligence and
fraudul ent conveyance conti nue. The cross-notion by
plaintiff is granted solely to the extent that defendant
Al varo Guevara is hereby precluded fromoffering testinony
at the trial of this action based upon his failure to appear
for exam nation before trial
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