
Dellwood Dev. LLC v V. Matsouka, Inc.
2007 NY Slip Op 31860(U)

June 25, 2007
Supreme Court, New York County

Docket Number: 0105955/2007
Judge: Paul G. Feinman

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



ANNED ON 612812007 

.. 
& 

VI 
z 
0 
VI 
4 
W 
K 

- 

SUPREME CO STATE OF NEW YORK - NEW YORK COUNTY 

PART CL 
DELLWOOD DEVELOPMENT LLC. 
vs 
V. MATSOUKA, INC. 

SEQUENCE NUMBER - 001 

INDEX NO 

MOTION DATE ,JH&4 .7 
MOTION SEQ. NO.  n/ / MECHANICS LIEN 

MOTION CAL. NO.  A;' 

L dL1- L-6j.V. n e  rolrowing papers, rlumbered 'I to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

PAPERS NUMBERED I 
- - I  -- 

Answering Affidavits - Exhibits _ _ _  _ _  

Replying Affidavits ~ - 

Cross-Motion: i Yes '$ No 

J. S. C. 

Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 
f ' l i ~ r l r  if at i r i rdnr in t r~*  a DO NTIT PnS7' l-7 R F F ! = R F N r F  

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: ClVlL TERM: PART 52 

X 
DELLWOOD DEVELOPMENT, L K ,  Index Number 105955/07 

Peti tioner, Submission Date 5/18/07 

__________________________________I_____---------_--------------- 

Mot. Seq. No. Q0-l 
-against- Cal. No. - 29 

V. MATSOUKA, INC., 
Respondent. 

DECISION, ORDER & 
JUDGMENT 

Pctitioner Dellwood Development moves unopposed' pursuant to Lien Law 638 of Ihe 

State of Ncw York for an order directing respondent to deliver to the petitioner a verified and 

iteniizcd statciiient of the iiiaterials and work which resulted in a mechanics' lien upon the 

petitioncr's property. For the reasons stated below, the motion is grantcd on default. 

On Noveiiiber 8, 2006, respondent V. Matsouka, IIIC. filed a Notice of Mechanic's Lien 

against the propci-ty located at 550 West 144'" Street, New York, New York, in the amount of 

$1 8,040, in the office of the Ncw York County Clerk. Dellwood Development was and is still 

Respondcnt's counsel subniittcd to the Clerk of Part 52 an affnnation @er the pctitiorls 
were rncrr-ked szibmitted in the iiiotion submissions part. Such submission was without prior court 
approval. Apparciitly, counsel was seeking an adjournment and now requests the restoral of the 
petitions to the Room 130 submission calciidar. Adjoumnent requests inust be made to tlic 
Room 130 referee, who is authorized to decide upon such requests with both sides present, As to 
the issuc ofrestoral based on this affirmation, to do so would in essence constitute an ex p r f e  
vacatur of respondent's dcfault without proper service of a notice of a motion to vacate thc 
default. The court expresses no view as to whcthcr tlic such a motion would be granted and 
respondent is free to make a properly noticed motion to vacate its default. The parties are free, of 
coursc, to stipulate to vacate the respondent's default and restore the matter to the calcndar. 
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thc contractor in connection with the premises, and V. Matsouka filed tlie lien to recovcr for 

work it did bctwccn April 19 and May 26,2006 at that site as a subcontractor ofncllwood 

Development. Thcrcaftcr, on Dcccmbcr 14, 2006 petitioner demanded a verificd statcmcnt from 

respondcnt in writing within five days, pursuant to Lien Law $38 (Exhibit 2). Petitioner avers 

that respondent has not responded to its demand, and request an order directing the respondent to 

provide such ver i f ied statement. 

Lien Law $38 provides that “a lienor who has filed a notice of lien shall, on demand in 

writing, deliver to the owner or contractor making such demand a statement in writing which 

shall set forth thc itcnis ol‘labor andor  inaterial and the value thereof which make up the amount 

for which he [or she] claims a lien ...[ i]€the lienor shall fail to comply with sircli a demand withiii 

iive days ... the person aggrieved may petition the supreme court for an order directing thc liciior 

within a time specified in thc order to deliver to the petitioner the statement required by this 

section.” ‘This section further requires petitioner to give respondent “two days’ notice of such 

application” that “shall be madc in tlie inanner provided by law for the personal service of a 

sunimons.” Lien Law $38.  Personal service o f a  sumions  upon a corporation is inade pursuant 

to CPLR 3 1 1 by delivering the summons to an “agent authorized by appointinent or by law to 

receive servicc.” 

Here, petitioner demanded in writing an itemized statement of its debt to respondent on 

Deccmbcr 14, 2006. (Exhibit 3). After rcspondent failcd to answer, petitioner coiiiiiieiiced this 

proceeding on May 8, 2007 and servcd respondent with the Notice of Application and Petition by 

personal service upon their agent, pursuant to CPLR 3 11. (Exhibit 4). Having fulfilled the 

requirements of Licn Law $38, petitioner is entitled to an order directing the respondent to 

provide a specific itemized statement of its mechanics’ licii. Accordingly, it is 
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ORDERED and ADJUDGED that the petition is granted on delaault; and it is liirtbcr; 

ORDERED that respondent shall provide an itemized statement to petitioncr of thc debt 

in coniiection with 550 West 1 44t" Strect, Ncw York, New York- Block 2075, Lot 53 OII or 

beforc J ~ l y  3 1, 2007. 

This constitutes the decision, order and judgment of the coLii*t. 

E N T E R :  

Dater 
I" ' 

June 25, 2007 ~ ---_I-. 

New York. New York :I. s . c. 

(2007 Pt 52 D&O - 105955~2007~001 AM) 

[* 4 ]


