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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: CIVIL TERM: PART 52
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PAUL G. FEINMAN, J.: % Dagy (Roon,
Pctitioner Dellwood Development moves unopposed' pursuant to Lien Law §38 of the

State of New York for an order directing respondent to deliver to the petitioner a verified and

itemized statcment of the materials and work which resulted in a mechanics’ lien upon the

petitioner’s property. For the reasons stated below, the motion is granted on default.
On November 8, 2006, respondent V. Matsouka, Inc. filed a Notice of Mechanic’s Lien

against the property located at 550 West 144" Street, New York, New York, in the amount of

$18,040, in the office of the New York County Clerk. Dellwood Development was and is still

' Respondcnt’s counsel submitted to the Clerk of Part 52 an affirmation after the petitions
were marked submitted in the motion submissions part. Such submission was without prior court
approval. Apparcntly, counsel was seeking an adjournment and now requests the restoral of the
petitions to the Room 130 submission calendar. Adjournment requests must be made to the
Room 130 referee, who is authorized to decide upon such requests with both sides present. As to
the 1ssuc of restoral based on this affirmation, to do so would in essence constitute an ex parte
vacatur of respondent’s dcfault without proper service of a notice of a motion to vacate the
default. The court expresses no view as to whether the such a motion would be granted and
respondent is free to make a properly noticed motion to vacate its default. The parties are free, of
course, to stipulate to vacate the respondent’s default and restore the matter to the calendar.
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the contractor in connection with the premises, and V. Matsouka filed the lien to recover for
work it did between April 19 and May 26, 2006 at that site as a subcontractor of Dcllwood
Development. Thercafter, on December 14, 2006 petitioner demanded a verified statcment from
respondent in writing within five days, pursuant to Lien Law §38 (Exhibit 2). Petitioner avers
that respondent has not responded to its demand, and request an order directing the respondent to
provide such verified statement.

Lien Law §38 provides that “a lienor who has filed a notice of lien shall, on demand in
writing, deliver to thc owner or contractor making such demand a stalement in writing which
shall set forth the itcms of labor and/or material and the value thereof which make up the amount
for which he [or she] claims a lien...[1]f the lienor shall fail to comply with such a demand within
five days... the person aggrieved may petition the supremc court for an order dirccting the lienor
within a time specified in the order to deliver to the petitioner the statement required by this
seclion.” This section further requires petitioner (o give respondent “two days’ notice of such
application” that “shall be made in the manner provided by law for the personal service of a
summons.” Lien Law §38. Personal servicc of a summons upon a corporation is made pursuant
to CPLR 311 by delivering the summons to an “agent authorized by appointment or by law to
receive service.”

Here, petitioner demanded in writing an itemized statement of its debt 1o respondent on
December 14, 2006. (Exhibit 3). After respondent failed to answer, petitioner commenced this
procceding on May 8, 2007 and served respondent with the Notice of Application and Petition by
personal service upon their agent, pursuant to CPLR 311. (Exhibit 4). Having fulfilled the
requirements of Licn Law §38, petitioner is entitled to an order directing the respondent to

provide a specific itemized statement of its mechanics’ licn. Accordingly, it is
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ORDERED and ADJUDGED that the petition is granted on defaul(; and it 1s further;

ORDERED that respondent shall provide an ilemized statement to petitioner of the debt
in connection with 550 West 144" Street, New York, New York- Block 2075, Lot 53 on or
before July 31, 2007.

This constitutes the decision, order and judgment of the court.

ENTER:

W
| A
Dated: June 25, 2007 . .
New York, New York J.8.C.
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