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INDEX NO. 04- 15770 
CAL. No. 06-0 1485-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E‘ N T: 

Hon ROBERT W. DOYLE MOTION DATE 1-9-07 
Jiisticc of the Supreme Court ADJ. DATE 3-30-07 

Mot. Seq. # 001 - MG; CASEDISP 

X TANTONE & GULOTTA 
JOSEPIH A. SORIANO, Attorneys for Plaintiff 

2459 Ocean Avenue 
Plain tiffs, Ronkonkoma, New York 11779 

- against - ROBERT P. TUSA, ESQ. 
Attorney for Defendants 
898 Veterans Memorial Highway 

Hauppauge, New York 11788 

TIMOTHY J .  IIARRELL and KAREN A. 
ROi\ c 1-1. Suite 320 

Defendants. : 
X 

Upon the f?illowing papers numbered 1 to 71 read on this motion for sumniary judgment ; Notice of Motion/ Order 
to Show Causc and supporting papers ; Notice of Cross Motion and supporting papers -; Answering Affidavits 
:ind supporting papet s 52 - 69 ; Replying Affidavits and supporting papers 70 - 71 ; Other -; (- 
wo*- ) it  is, 

1 - 5 1 

ORDER1::13 that this motion by defendants, Timothy J. Darrell and Karen A. Roach 
I “Dt.fendants”), lbr an order pursuant to CPLR 3212, granting then1 summary judgment dismissing the 
plaiiitiff7s comp1;unt is granted. 

Plairtiff .loseph A, Soriano, and defendant Darrell, on June 20, 2002, were involved in a motor 
ehicle accident on Old Nichols Road, at or near its intersection with Mumford Avenue, Ronkonkoma, 

Town of Islip, County of Suffolk, New York. Plaintiff was traveling north on Old Nichols Road and 
defendant DarreI I was proceeding south on Old Nichols Road when defendant Darrell crossed over the 
w!id dcub!e ye!!c>w !ines intc the plaintiffs lane of travel. Defendant Darrell was the operator of the 
1 ehicle that he a n d  defendant Roach owned. Subsequently, plaintiff brought an action to recover 
danuges for iiijurics he allegedly sustained from the subject accident. Defendants Darrell and Roach 
have admittcd liablllty for the subject accident’s happening. 

PlaintifTs injuries, as outlined in his bill of particulars, alleges that he sustained a distal flap tear 
of the tibial jLirf3;e of the body of the left knee meniscus that required a partial medial meniscectomy, 
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chondromalacia piitella, large fibrous medial plica impinging on the medial femoral condyle that 
required a resection of the medial plica and medial femoral condyle, loose cartilaginous bodies that 
required jurgical I eniovali a synovectomy, exacerbation and activation of medial compartment 
degenerativs joii It disease, exacerbation and activation of C4-C5 and C5-C6 disc herniations with severe 
foraminal nxrowiiig, first degree burns to the left clavicle, multiple burns and abrasions to volar aspect 
oi’the left fclreanii with swelling, large hematoma and effusion to the right knee with prepatellar bursitis 
and eutensil e sulicutaneous edema in prepatellar bursa region, left leg and shin abrasions, left elbow 
later a1 epccndyl itis, cervical spraidstrain with underlying spondylosis, swelling, tenderness, 
i mp;iirmen t of function of the skin, bones, muscles, cartilage, ligaments, tendons, joints and other tissues 
of the surrorindiiig areas. Plaintiff also alleges that his lifestyle was severely altered and he suffers from 
periods of  aiiuiety and stress. 

Defendants now move for summary judgment on the basis that plaintiff has failed to sustain a 
serious injury wi1:hin the meaning of Insurance Law Q 5 102 (d). Defendants also contend that plaintiff 
suffers from a degenerative conditioii that was pre-existing and is not causally related to the subject 
accident. Defenclamts, submit, the pleadings, copies of the deposition testimony of plaintiff, unsworn 
copies of plaintif‘t-s medical records and the affirmed report of Michael J. Katz, M.D. 

Plaiiitiff clpposes the instant motion on the grounds that he continues to have significant pain, 
LV hi(.li has been c~bjectivel y supported by examinations, MRIs and other diagnostic testing. Plaintiff also 
asserts that even tliough he did not begin experiencing pain to his left knee until several months after the 
accident, h i >  left knee injury is causally related to the subject accident because there have not been any 
intervening -\/enis since the accident and the onset of the pain in plaintiffs left knee. Plaintiff, submits, 
the affirmed medical report of Stanley Cherney, MD, PC, plaintiffs MRI report, copies of plaintiffs 
iiicdical records :rid plaintiffs affidavit. 

0 1 1  a motion for summary judgment where the proponent of the motion has presented a prima 
I‘acit. case that thi.: plaintiffs claimed injury is iiot a “serious injury” by the statutory definition, the 
burden then sliiftc, to the plaintiff to demonstrate that a “serious injury’’ was sustained by the plaintiff or 
thdt qucstioii5 of fact exist as to whether the injury sustained was “serious” (Martin v Sclzwartz, 308 
4D2d 3 18, -’06 IWS2d 1.3 [2003]; Puguito v Kiizgsbiiry, 182 AD2d 268, 587 NYS2d 692 [ 19921; Lowe 
1’ Beiinett, 122 AD2d 728, 5 1 1 NYS2d 603 [ 19861). A defendant seeking summary judgment based on 
lack o f a  ser oLis injury, relying on the findings of the defendant’s own witnesses, must submit those 
tindings in admissi blc form, such as, affidavits and affirmations, and not unsworn reports, in order to 
demonstrate entitlement to judgment as a matter of law (Puguiio v Kingsbury, supra). A defendant may 
;ilso establis i enti tleineiit to sumniary judgment using the plaintiffs deposition testimony and medical 
reports and recortk prepared by the plaintiffs own physicians (see, Frugule v Geiger, 288 AD2d 43 1, 
733 VYS2d 901 [2OOl]; C’igizofa v Vurrichio, 243 AD2d 464, 662 NYS2d 831 [1997]; Torres v 
Miclieietti, L O X  ~ D 2 d  5 1 ~ , 6  16 NYS2d 1006 [ 19941; Pugaito v Kiiigsbiiry, supra). Once defendant has 
met rhis burden, [’laintiff must then submit objective and admissible proof of the nature and degree of 
the alleged i1ijw-y in order to meet the threshold of the statutory standard for “serious injury” under New 
York ’s No-Fault lrisuraiice Law (Tornubem v Pawlewski, 305 AD2d 1025, 758 NYS2d 593 [2003]; 
DcifLd v Grem, 8.4 NY2d ’795, 622 NYS2d 900 [1995]; Puguizo v Kingsbury, supra). 

Insurance l.aw 5 102 (d) defines a “serious injury” as “a personal injury which results in death; 
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dismemberinent; slignificaiit disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o rg in ,  membcr, liinction or system; permanent consequential limitation of use of a body organ or 
member; significant limitation of use of a body function or system; or a medically determined injury or 
inipirnient o 1’ a i1c.m-permanent nature which prevents the injured person from performing substantially 
all c ~ f  the matcrirrl acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrence of the injury 
o r  iinpairmc n t . ”  

The purpose of New York State’s No-Fault Insurance Law is to “assure prompt and full 
compensation 1’01- economic loss by curtailing costly and time-consuming court trial[s]” (Licari v Elliott, 
57 NY2d 220. 355 NYS2d 570 [ 1982]), and requiring every case, even those with minor injuries, to be 
decided by a J L I ~  ~voiild defeat the statute’s effectiveness (Licari v Elliott, supra). Therefore, the No- 
Fault Insurance l a w  precludes the right of recovery for any “non-economic loss, except in the case of 
serious injury, 01 for basic economic loss” (see, Insurance Law 4 5 104 [a]; Martin v Schwartz, supra). 
,411~ injury not falling wiihin the definition of “serious injury” is classified as an insignificant injury, and 
a t r i d  is not alloivxi undt:r the No-Fault statute (Pommells v Perez, 4 NY3d 566, 797 NYS2d 380 
[2OC15]; Currlr[v v E’lev, 79 NY2d 955, 582 NYS2d 990 [1992]; Martin vSchwurtz, supra). Where a 
defendant ri ises [lie issue of whether a plaintiff has sustained a serious injury, the issue is for the court’s 
determination (C‘owaiz v Fish, 2 Misc3d 1008A, 784 NYS2d 919 [2004]). A plaintiff may establish that 
a serious i i i j i q  was sustained by use of an expert’s qualitative assessment of the plaintiff‘s injury, so 
long as thc qualilative assessment is based upon an objective basis and compares the plaintiffs 
limmtions to “the normal function, purpose and use of the affected body organ, member, function or 
s y s t m  (Toi,frc v Avis ReritA Car System, Inc., 98 NY2d 345, 746 NYS2d 865 [1994]). 

I n  thc insiant matter, the defendants have established their entitlement to judgment as a matter of 
law by showing that the plaintiff has failed to meet the “serious injury” threshold (Toure v Avis Rent A 
Car System, Iiic., s i tpa:  Guddy v Eyler,, supra; Pagan0 v Kingsbury, supra). Plaintiff testified that he 
resumed all of his normal activities approximately 30 days after the accident occurred and that the 
brui;es to 111s l>cc, knees and shoulders were healed in about one to two months. The radiological report 
froiii the X-rays taken of plaintifYs left clavicle immediately following the accident states that plaintiffs 
left claviclc IS normal and no significant soft tissue abnormalities were present. Moreover, the affirmed 
report of Dr Kat,., dated April 26, 2006, states that the plaintiff had no tenderness in his left elbow, no 
swelling, erythenia or induration in his left shoulder and there were no gross deformities in his left 
hhwlder, lefi wns l  or forearm. Dr. Katz also explained that the plaintiffs range of motion in his right 
and left knccs was normall and that the normal valgus attitude about the knees in the standing position 
was normal. Dr. Katz coiicluded after his examination of the plaintiff that the left elbow contusion, left 
wrist contusion, left shoulder contusion, right knee contusion and cervical strain were resolved. Dr. 
Kat/ further stated that the plaintifYs post arthroscopy left knee status was successful and that the faint 
changes i n  the anterior of the plaintiffs right knee were suggestive of psoriasis. in  addition, defendants 
havc offered adn-ii:,sible evidence demonstrating that although the plaintiff may still suffer from pain in 
his kneeb, elbow and neck., which inay be of a permanent and continuous nature, that type of pain does 
not come within the realm of Insurance Law 9 5 102 (9)’s definition of a serious injury (Locutelli v 
Blancliurd, 108 ilD2d 1032,485 NYS2d 603 [1985]). Insurance Law fj 5102 (9) presupposes a 
Illnitation in the i ise of a body organ or system in order to satisfy its statutory definition and as noted 
ab01 e the pliintit‘f has not sustained an injury of this magnitude (Licari v Elliott, supra; Martin v 
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Sch wartz, si rpru : Torn ubene v Pa wlewski) . Furthermore, plaintiff s treating physician, Stanley 
Chemey, M D., stated in his report of September 23, 2002, that due to the plaintiffs substantial 
iniprovemei-it. no additional treatment was necessary, although he was advised to avoid heavy lifting and 
working with his head in awkward positions. 

Plaiiitiff, (11 opposition, has failed to raise an issue of fact regarding whether he sustained an 
injury within i n  tlic statutory definition. Plaintiff has failed to come forth with objective medical proof 
tliat lie sustamed 311 injury of a permanent consequential limitation or of a significant limitation, based 
iipoii a recent ex~rnination (McKiizney v Larte, 288 AD2d 274, 733 NYS2d 456 [2001], Frier v Teague, 
288 AD2d 177. 7’32 NYS2d 428 [2001], Letellier v Walker, 222 AD2d 658,635 NYS2d 682 [1995]). 
The report submitted by plaintiffs orthopedist, Dr. Stanley Cherney, dated February 5,2007, in which 
I>r. C‘heriiey explains that the plaintiff was diagnosed with right knee contusion with prepatellar bursitis, 
left clbow lateral epicondylitis, cervical spradstrain with underlying spondylosis and possible left knee 
medial nieniscuh tcar, was based on his examinations of the plaintiff that were conducted almost four 
years before tlic (late of his report and therefore, the projections of permanent limitations have no 
probativc value i i i  the absence of any recent examinations (Tobiolo v Friedman, 283 AD2d 483, 724 
NYS2d 65 I [2001 1; Biderto v Willianzs, 276 AD2d 516, 713 NYS2d 764 [2000]). Additionally, 
plaiiitiff’s only e.vplaiiatioin for his cessation in treatment is his own affidavit, in which he states, that he 
received physical therapy for over a year and received the maximum benefit from said treatment. 
Plaiiitiff has failed to offer any objective medical evidence or reasonable excuse for his cessation in 
treatnieiit (Pomitiells v Perez, supra; Franclziiii v Pallnieri, 1 NY3d 536, 775 NYS2d 232 [2003]). 
Undx these circL nistances, plaintiff has failed to make a sufficient showing to defeat defendants’ 
motion for s iimmary judgment. 

Accclrdrn:dy, defendants’ motion for suinmary judgment is granted. 

-_ X FINAL DISPOSITION DISPOSITION 
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