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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE LAWRENCE V. CULLEN |A Part 6
Justice
X | ndex
MEE NA YOO etc., et al., Nunmber 8002 2004
Plaintiffs, Mbt i on
Dat e January 9, 2007
- agai nst -
Mbt i on
DUBOFF PROPERTIES, INC., et al., Cal . Nunber 34
Def endant s. Motion Seq. No. 5

The follow ng papers nunbered 1 to 11 read on this notion by
defendants for summary judgnment dismssing plaintiffs’ clains

agai nst them and on the cross notion of Kyung Ae Chung (Chung)
seeking to sever her property damage clains fromthe main notion.

Paper s

Nunber ed
Notice of Mbtion - Affidavits - Exhibits ......... 1-4
Notice of Cross Motion ............ .0 ..., 5-7
Affidavits in Qpposition ............ .. ... ........ 8-10
Reply Affidavits ...... ... . . . . . .. 11

Upon the foregoing papers it is ordered that notion and
cross notion are deni ed.

This action arises out of personal injuries, including a
fatality, caused by a fire on the prem ses owned by defendants
DuBoff Properties, Inc. and DuBoff Properties Corp. (DuBoff
Properties), which were managed by defendant Madeline Lauber
(Lauber), who is also president of DuBoff Properties. The fire
occurred on February 29, 2004 in the |lower apartnent of the
prem ses |ocated at 18-22 215th Street, Bayside, New York. The
prem ses were occupied, pursuant to a lease originally entered
into in August 2002, by plaintiffs Ms. Hee Ja Choi (Choi), her
two daughters, infant plaintiffs Mee Na Yoo and Hana Yoo, Ms.
Chung, and her daughter Wnnie. Def endants state that,
approxi mately two days before the fire, Ms. Chung received a cal
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froma friend asking her if a person named Ok Ki Gang (Gang)could
stay in the apartnent for a short period of tinme. Gang called
Chung on February 28, 2004 stating that she was on her way to the
apartnent. Thereafter, both Chung and Choi left to work at a
restaurant where they were both enployed from 10:00 P.M to 3
A M The children remained in the honme and neither Choi nor
Chung were present when Gang arrived. The fire was started at
approximately 3:00 AM by Gang, who had consuned crack cocai ne.
At the time the Fire Departnent arrived, the infant plaintiff
Hana Yoo was deceased upon being found in the bedroom she shared
with her sister, infant plaintiff Mee Na Yoo. Plaintiff Mee Na
Yoo, who was found in a closet, survived the fire but has

suffered extensive and debilitating brain injuries. Gang
subsequent|ly pleaded guilty to mansl aughter in the second degree,
and was sentenced to 5 to 15 years in jail. Chung’s daughter

W nni e, was unhar ned.

Plaintffs’ claim that defendants were in violation of the
Mul tiple Dwelling Law and the Adm nistrative Code of the Gty of
New York (Adm nistrative Code), as well as the Miultiple Dwelling
Law of the State of New York. Defendants concede that there were
no snoke detectors in the apartnent.

I nsofar as plaintiffs nake no opposition to that branch of
the notion seeking dismssal of all clains against Sylvia DuBoff,
a former owner of the property, those clains are dismssed. In
addition, the court finds that defendants are correct in their
argunents that the plaintiffs’ clains should properly be
di sm ssed agai nst Madel i ne Lauber. Plaintiffs nmake no show ng of
any fraud or wong doing on her part so as to warrant inposing
[itability by piercing the corporate veil. (Fielder v R & K
Real ty, 295 AD2d 560 [2002].)

DuBoff Properties maintains that, insofar as the apartnent
was a two-famly hone, plaintiffs’ clains of defendants’ violation
of the Gty of New York Multiple Dwelling Law nust be di sm ssed.
Def endants assert that, despite plaintiffs’ clains that the
apartnent building was a de facto triplex, defendants
conclusively denonstrate that the premses were a two-famly
dwel ling. Plaintiffs provide no certificate of occupancy and no
evi dence that defendants had collected rent from the alleged
third tenant or that defendants had nade any structural
alterations so as to provide for a third tenant. (Casalino v
Laredo, 9 Msc 3d 1105 [2005].) Insofar as plaintiffs’ cannot
establish the premses as a Miultiple Dwelling, it follows that
plaintiffs’ clains pursuant to the Miultiple Dwnelling Law are
wi thout nmerit and are di sm ssed.

Wth regard to plaintiffs’ clains of violation of the New
York State Multiple Dwelling Law, the court finds that plaintiffs
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cannot sustain their clainms of violations of Miultiple Dwelling
Law § 68 insofar as Multiple Dwelling Law § 4 specifically states
that the Code pertains to structures of three or nore units only.
Accordingly, plaintiffs’ clainms pursuant thereto nust also be
deni ed.

Plaintiffs also assert violations of Adm nistrative Code §
27- 979, which requires that two-famly dwellings be equipped
with snoke detectors. Def endants concede that the foregoing
provision is applicable, but assert that the violation of §
27-979 is only evidence of negligence and not negligence per se.
(Elliot v Gty of NY., 95 Ny2d 730 [2001].) Moreover, to the
extent that defendants argue that the absence of reported case
law inplies that it was the legislative intent that the provision
was not to be enforceable in a suit against a |andlord, such an
argunent is deened as nere speculation unworthy of further
consi derati on. The defendants provide no evidence of the
| egi sl ative history of this provision.

Wth regard to plaintiffs’ clains of negligence per se,
defendants assert that a plaintiff nust still establish the
requisite elenents of negligence including proximte cause. (
Acevedo v Audobon Mgt. Co., 280 AD2d 91 [2001].) Plaintiffs
submt the expert report of Frank A Valente, a certified fire
i nspector, who reviewed, anong other things, the Fire Departnent
records of the fire and conducted a personal investigation of the
prem ses. This expert stated that, insofar as the children were
found out of their beds, specifically where the infant plaintiff
Mee Na Yoo was found in a closet and the body of infant plaintiff
Hana Yoo was found on the floor near the w ndow, the sounding of
a snoke alarm may well have alerted the girls of the danger
before the snoke becane overwhel m ng, whereupon they may have
reached the w ndow sooner in order to junp to the ground 10 feet
bel ow. (Baker v Riverhouse Realty, 300 AD2d 214 [2002]; Sal non v
Wendel | Terrace Omers Corp., 5 AD3d 372 [2004].)

Def endants do not counter the above with their own expert
report, but assert that there can be no finding of negligence
insofar as the actions of Gang in setting the fire were
unf orseeabl e. However, defendants provide no | aw or evidence to
support their claimthat a plaintiff nust provide evidence of
prior fires on the premses to establish notice or forseeability.
Mor eover, not even an unforseeable crimnal act such as arson
will vitiate questions of fact as to whether the |ack of snoke
detectors could have been the proxi mate cause of injury. (Sal non
v Wendell Terrace Omers Corp., supra.) Rat her, plaintiffs
expert further opines that the purpose of snoke detectors is that
they are designed to alert people to a sudden threat of fire. (
See, Jam son v 157-61 W 105 St. Hous. Dev. Fund. Corp., 15 M sc
2d 1106 [2007].)
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However, where plaintiffs have provided expert evidence to
support the elenent of proxinmte cause, in conbination with
i nference of negligence on the part of defendants due to their
admtted violation of statutory duty to so equip the prem ses
with snoke detectors, plaintiffs have nade a sufficient show ng
of issues of fact so as to defeat the notion for summary
j udgment .

| nsof ar as the questions of liability and negligence remain
unresol ved, the cross notion of defendant Chung for severance, so
as to provide for an expedited determ nation of her property
damage clains, is denied as prenature.

Dat ed: June 12, 2007

LAWRENCE V. CULLEN, J.S. C
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