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INDEX NO. 06-5325 
CAL. No. 07-00272-OT 

SUPREME COURT - STATE OF NEW YOFX 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Hon _ _ _ ~  ROBE,RT W. DOYLE 
Ji.istice of the Supreme Court 

X 
: STATE FARM PTKE INSURANCE COMPANY, 

Plaintiff, 

- against - 

MICHAEL PARI!CER, THOMAS BREGARTNER : 
and I3ARBARA 113IIEGARTNER, 

Defendan is. : 
X 

MOTION DATE 2-27-07 
ADJ. DATE 3-20-07 
Mot. Seq. # 001 - MD 

KELLY, RODE & KELLY, LLP 
Attorneys for Plaintiff 
2 18 Griffing Avenue 
Riverhead, New York 1 190 1 

NILS HUNTER BERLIN, P.C. 
Attorney for Defendant Parker 
130 West Main Street 
East Islip, New York 11730 

PURCELL & INGRAO, P.C. 
Attorneys for Defendants Bregartner 
204 Willis Avenue 
Mineola, New York 11501 

Upon [he for lowing papers numbered 1 to 35 read on this motion for summary iudgment ; Notice of Motion/ 
i)rdei- to Show (’aus~.: and supporting papers ; Notice of Cross Motion and supporting papers -; Answering 
Affidavits and :;upporting papers 19 - 32 ; Replying Affidavits and supporting papers 33 - 35 ; Other -; (mh-fkr 
i T m - T T l m %  . npcmxmh- ’ ) i t  is, 

1 - 18 

ORDERED, that this motion by plaintiff State Farm Insurance Company for an order pursuant to 
C’PLR 32 12 declaring that it has no right or obligation to provide a defense or indemnity to defendants 
Thomas Bregartn~.:r and Barbara Bregartner under the terms of their homeowner’s insurance policy is 
clen i t‘ d . 

This 15 an a1:tioii by State Farm Fire Insurance Company for a declaratory judgment declaring 
thnt l l l u c  1L , e  1-n llLls . llu r ls l l l  .,1,1 UUII&ULIGII nhi:nnt: tr\ LU ,,,.,: pLUvldc a dcfense or indemnity to defendants Thoillas Bregartner and 
I3arb;ira Breg artnc:r in the underlying action entitled, Miclzael Parker v Thomas Bregartner and 
Barbara Bregartnw under Index number 24053-05 seeking damages for a slip and fall accident that 
occurred on their premises on November 10, 2004. State Farm Insurance Company (“State Farm”) is 
seeki tig to disclairn liability on the grounds that the injured party in the underlying action, Michael 
Parktkr. was ;i resil.knt relai ive of the Bregartner’s home and was therefore excluded from coverage 
under the language of their homeowner’s insurance policy. 
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In  siipport of its motion State Farm submits, inter alia, copies of the pleadings; excerpts of the 
Hoineowner’s Insurance Policy it maintained with the Bregartners; copies of its denial of claim letter 
datcd December 30, 2004 and Michael Parker’s W-2 form and driver’s license which lists the insured 
property as his address. State Farm’s motion also included a copy of Michael Parker’s deposition 
t ran script . 

The Bregartners and Michael Parker both oppose State Farm’s motion. Both parties contend that 
Stat? Farm’s motion should be denied because there is an issue of fact as to whether Michael Parker was 
a resident at the 13regartnr:r’s home at the time of the incident. Alternatively, the Bregartner’s argue that 
eveii if Mr. Park(.;] was a resident at the time of the accident, State Farm is required to defend because 
eveii whet-e extrtiiisic facts suggests that a claim may be meritless or outside the insurer’s policy 
coverage, an insiirer cannot avoid its commitment to provide a defense since a complaint subject to 
defeat because o I. debatable theories must nevertheless be defended by the insured (Fitzpatrick v 
hztPrica Hmda Motor Co., 78 NY2d 61, 571 NYS2d 672 [ 19911). The Bregartners also submitted 
copies of the p1e;idings and their own deposition testimony. In addition to his personal affidavit wherein 
he dentes rejlding with the Bregartners, Michael Parker submitted the deposition testimony of non party 
witness, Petox Vail. 

Section 11 l (1 i )  of State Faim’s policy states that coverage L and M do not apply to 
“...bodily irjury to [the insured] or any other insured within the meaning of part (a) or (b) of the 

definition of’ insured”. The policy further defines insured as “...you and, if residents of your household: 
(a) your relatives and (b) any other person under the age of 21 who is in the care of a person described 
aboke”. Although the term residence is used throughout the policy, it is not among those terms defined 
1 ti the policy. 

In order to obtain summary judgment, the movant must establish his cause of action or defense 
sufficiently, by tcnder of evidentiary proof in admissible form, to warrant the court to direct judgment in 
111s fivor as $1 mal ter of law. On the other hand, to defeat a summary judgment motion, the opposing 
paity must s 1ow Bicts suflicient to require a trial of any issue of fact. Thus, on a motion for summary 
judg iicnt the court’s fuimion is not to resolve issues of fact or to determine matters of credibility but 
rathtr to detennii le whether issues of fact exist precluding summary judgment (see, Roth v Barreto, 289 
AD2d 557,  735 hJ‘S2d 107 [2001]; O’NeiZZ v FislzkiZZ, 134 AD2d 487, 521 NYS2d 272 [1987]). 
NevcrtheIes>. mere conclusions or unsubstantiated allegations or assertions are insufficient to raise 
tnable of fict (Zuckermarz v New York, 49 NY2d 557,427 NYS2d 595 [1980]). 

It IS well :,ettled that an insurance company’s duty to defend is broader than its duty to 
indemnify. Indeed. an insurer will be called upon to provide a defense whenever the underlying 
complaint suggesi.~ a reasonable possibility of coverage (Coizt’Z Cas. Co. v Rapid-American Corp., 80 
YY2d 640, 593 hYS2d 966 [ 19931). The duty remains even though facts outside the four corners of the 
pleadings intiicatc ithat the claim may be meritless, or not covered (Fitzpatrick v America Honda Motor 
C‘o.. .stipm). Thus,, an insurer may be required to defend under the contract even though it may not be 
required to pay once the litigation has ran its course (Automobile Ins. Co. of Hartford v Cook, 7 NY3d 
I3 1, 878 NY S2d 1’76 [2006]). Nevertheless, where as in this case, the insurer seeks to disclaim 
cove:-age on the b,ixis of exclusions, the insurer will be required to provide a defense unless it can 
demonstrate that the allegations of the complaint cast the pleadings solely and entirely within the policy 
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exclusions. and that the allegations in toto, are subject to no other interpretation (see, Allstate Ins Co., v 
Muguvero. 79 NY2d 153. 581 NYS2d 142 [1992]). 

Notivithsi anding State Farm’s contention that Mr. Parker resides at the insured property, it has 
f‘ailt d to dernonsi rate that the pleadings in the underlying action are solely and entirely cast within the 
policy excIL,sion and that the allegations contained therein are subject to no other interpretation 
(Anrfomobilt? Ins. (Co. of Hartford v Cook, supra; Merchants Itzs. of N.H. v Weaver, 3 1 AD3d 945, 8 19 
NYS2d 594 [ZOO6 I). Indeed, the basis for State Farm’s exclusion of coverage turns upon an unresolved 
factital dispitte a id  not whether the allegations in toto, are excluded or subject to no other interpretation. 
12s such, on its face the claim is within the embrace of the policy and State Farm must defend the 
I3rep-tners even though facts outside the four corners of the allegations suggests that their claim may be 
meritless, 01 not covered (see, Automobile Ins. Co. of Hartford v Cook, supra; Merckatzts Ins. of N.H. 
v Wvaver, ~ i i p - u :  Affcity Ins. Co. v Fisch, 32 AD3d 407, 820 NYS2d 107 [2006]). 

Notw ithsranding State Farm’s allegations, the testimonial evidence submitted by the defendants 
i n  opposition to  State Farm’s motion demonstrates the existence of a genuine issue of fact concerning 
Mr. Parker’? a1lei;ed residency at the Bregartner’s home (see, Rotlz v Barreto, 289 AD2d 557, 735 
NYS2d 197 [2001]; O’Neill v Fislzkill, 134 AD2d 487, 521 NYS2d 272 [1987]). For the purpose of 
lionit insurance roll tcies, residency requires something more than temporary or physical presence. It 
requires a certain degree of permanency and intention to remain (see, Matter of State Farm Mut. Auto 
Ins. Co. v Ji,icksovi, 3 1 AD3d 1 I7  1, 8 18 NYS2d 882 [2006]). Furthermore, even where an individual 
has used a p r t i c t h -  address for the purposes of registration to vote, filing of tax returns and for 
purposes of tme’:, tiriver’s license, those incidents, standing alone do not establish residence at a given 
address (see. De iC‘vgile v State Farm Itzs. Co., 13 Misc3d 1202A, 824 NYS2d 753 [2006]; American 
Waf’! Prop. ,e Cm. Co. v ~Cliulack, 265 AD2d 550, 697 NYS2d 153 [1999]). Here, although Mr. Parker 
testified that a n u  iiber of documents in his name, including his driver’s license, his vehicle registration, 
LV-2 form and koier’s registration displays the insured premises as his address, he contends that he does 
mot 1 vc there perinanently, but merely uses it as his mailing address. Barbara Bregartner also testified 
that despite wsttiitig her up to eveiy six weeks, her father did not reside at her home and merely used it 
(1s hi;  mailing adcIress. Similarly, non-party witness Peter Vail testified that Mr. Parker resided on a 
camping grotind located in upstate New York, but that in 2004 according to their ongoing arrangement, 
Mr. Parker stayed i n  a trailer home that was parked on the premises of Vail’s Long Island home during 
the nionths 01’ January through May. 

With respcct to the question of indemnification, the factual dispute concerning Mr. Parker’s 
resid=.ncy also precludes summary judgment in this area since any such judgment would be premature 
befoie resoluttoii of’this issue of fact (Allcity Ins. Co. v Fisclz, supra; Murphy v Nutmeg Ins. Co., 5 
AD33 358, 773 NYS2d 413 [2004]; Cepeda by Rodriguez v Varveris, 239 AD2d 536,658 NYS2d 981 
[ 199‘71). The C‘oun also finds plaintiffs request for alternate relief in the form of a framed issue hearing 
pursuant to C’PLR 32 12(c) to be inappropriate at this time since such trials are only appropriate where 
the issue in contro\iersy et1 her relates to the amount or extent of damages, or if the motion is based on 
any o f  the gr‘>LLi1da; enLiinerated in subdivision (a) or (b) of rule 321 1 (see, Argentina v Otsego Mut. Fire 
Ins .  Co., 86 NY2tl 748, 63 1 NYS2d 125 [ 19951; Baseball Office of the Comm ’r v Marsh & 
McLmtiatt, 295 A112d 73. 742 NYS2d 40 [2002]; Rojas v McDonald, 267 AD2d 130, 701 NYS2d 21 
I 1 9901; j e c ~  d\o. Weinstein, Korn, Miller, 1-2 1 Weinstein, Korn & Miller CPLR Manual $2 1.08 
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[Mat .hew Bender 6:: Co. Iiic., 2006l). 

-4cco -dinplq., plaintiff State Farm’s motion for a declaratory judgment declaring that it has no 
right or obligation io provide a defense or indemnity to defendants Thomas Bregartner and Barbara 
Bregartner under the terms of their homeowner’s insurance policy igdyied.  

/ 
, 

FINAL DISPOSITION 
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