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W o n .  __._.___ ROBERT W. DOYLE 
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X 
W I I, L I A M S K RO B Ll L, 

Plaintiff, 

- against - 

COLLIN E. BRATHWAPTE, M.D., BARBARA 
SMITH, N.P.. JONAS P. DeMURO, M.D., 
STEVE MARTINEZ, M. D. and STONY BROOK : 
SURGICAL ASSOCIATES, P.C., 

: 

MOTION DATE 211 5/07 
ADJ. DATE 413 0107 
Mot. Seq. # 002 - MotD 

# 003 - MotD 
# 004 - XMD 

SILBERSTEIN, AWAD & MIKLOS, P.C. 
Attorneys for Plaintiff 
600 Old Country Road 
Garden City, New York 11530 

BROWN & TARANTINO, LLC 
Attys for Defts Brathwaite & SB Surg Assoc 
One North Broadway, 1 Ot" Floor 
White Plains, New York 1060 1 

ANDREW M. CUOMO, Atty. Gen. 
By: Mary Y.J. Kim, Esq. 
Atty for Defts Smith, DeMuro & Martinez 
120 Broadway, 23'd Floor 
New York, New York 10271 

U p o n  the kllowing papers numbered 1 to 37 read on these motions and cross motion for summary judgment; 
; Notice of Cross Motion and supporting papers 

; Replying Affidavits and supporting papers 
Notice ofiMotioni Order to Show Cause and supporting papers 

;!5 - 30 -: Answering Affidavits and supporting papers 
.__ 36 - 37 -: Other ; (3 ) it is, 

1-19; 20-24 
31 - 3 5  

0RDERt::LII that this motion (#002) for summary judgment and this motion (#003) to preclude 
are c-onsolidated and decided together with the cross motion (#004) for summary judgment; and it is 
liirtlier 

ORL~ERLI'D that this motion (#002) by defendants Barbara Smith, N.P., Jonas P. DeMuro, M.D. 
and Steve Martinel:, M.D. for an order pursuant to CPLR 3212 granting summary judgment in their 
favor dismissing t ! ~  complaint as against them is determined herein; and it is further 

0RL;~ERLI'D that this motion (#003) by plaintiff for an order precluding the remaining co- 
defendants froni seeking limited liability under CPLR Article 16 based on any alleged acts or omissions 
of malpractice b y  defendants Barbara Smith, N.P., Jonas P. DeMuro, M.D. and Steve Martinez, M.D. 
and m y  othcr delendant in whose favor summary judgment may be granted, is determined herein; and it 
is furthei- 
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ORDERED that this cross motion (#004) by defendants Collin E. Brathwaite, M.D. and Stony 
Brook Surgical Associates, P.C. for an order pursuant to CPLR 3212 granting summary judgment in 
their favor dismissing the complaint as against them is denied as untimely. 

Thii, is a medical malpractice action to recover damages for injuries allegedly sustained by 
plaintiff as J result of defendants’ negligence in placing a suture in plaintiffs small bowel while 
perlonning an elective Roux-en-Y gastric bypass procedure on December 29, 2000 at Stony Brook 
University I-lospital and Medical Center (Stony Brook University Hospital). Plaintiff alleges that 
defendants’ negligence required his having to undergo further surgery on June 4, 2001 at non-party 
Good Samaritan Hospital Medical Center (Good Samaritan Hospital) to treat a ventral incisional hernia 
and an cnterocut 11 ieous fistula. The elective gastric bypass procedure was performed by defendant 
Cui i in  E. Br-adi~ aite, iui.i9. (Dr. Brahwaiiej, a surgeon, whose office was iocated at defendant Siony 
Brook Surgical Associates, P.C. (Stony Brook Surgical), part of Stony Brook University Hospital’s 
surgery departincn t. Dr. Brathwaite was assisted during the procedure by two resident physicians, 
defcndant Jonas P. DeMuro, M.D. (Dr. DeMuro) and defendant Steve Martinez, M.D. (Dr. Martinez). 
Defcndant E3arbair;i Smith, N.P. (Nurse Smith) worked with Dr. Brathwaite at Stony Brook Surgical and 
w a s  present duriiip, plaintiffs surgery but did not participate in the surgery. 

By l i s  coniplaint, plaintiff alleges a first cause of action for medical malpractice based on 
negligence and a sccond cause of action for medical malpractice based on lack of informed consent. 
Counsel for plaiiitiff and counsel for defendants Nurse Smith, Dr. DeMuro, and Dr. Martinez executed a 
stipulation cated June 2005 agreeing that the subject action and any cross claims as against defendants 
Llr. 3eMuro and Dr. Martinez were discontinued with prejudice. The Court’s computer records indicate 
that the note of issue in this action was filed on September 27, 2006. 

Defendants Nurse Smith, Dr. DeMuro and Dr. Martinez now move (#002) for summary 
Judgment in their fhvor dismissing the complaint as against them. However, the motion is actually for 
simnary jutigmeni. on behalf of Nurse Smith on the grounds that she did not depart from accepted 
stantlards of medical care in her capacity as Nurse Practitioner and did not cause or contribute to 
plaintiffs injuries and for the Court to so-order a stipulation by which plaintiff voluntarily discontinued 
the action as agai n,st Drs. DeMuro and Martinez. In support of the motion, said defendants submit, 
among other t1iinj;s. the affidavit dated January 23, 2007 of their expert Howard L. Beaton, M.D.; the 
sunlmons and complaint; the answers of all of the defendants; plaintiffs bill of particulars and 
supplemental bill of particulars with respect to Nurse Smith; the deposition transcripts of plaintiff, Dr. 
Brathwaite, and Nurse Smith; a copy of “Surgery For Severe Obesity: What Patients Should Know”; 
plain tifi7s consent l’onii dated December 18,2000 consenting to the Roux en Y Gastric Bypass, 
(’liolesystectomy., and the insertion of a Greenfield Filter; the Obesity Surgery Patient Comprehension 
Quiz signed by plaintiff; plaintiffs certified records from Stony Brook University Hospital; the report of 
operation oi‘ plainti ff7s subsequent procedure on June 4, 2001 at Good Samaritan Hospital; the 
stipulation dated June 2005 executed by counsel for plaintiff and counsel for defendants Drs. Smith, 
DeMuro and Man;inez to discontinue this action and any cross claims against defendants Drs. Smith, 
DcMuro and Mar1.i tiez with prejudice. 

The requisii:e elements of proof in a medical malpractice action are a deviation or departure from 
accepted practice and evidence that such departure was a proximate cause of injury or damage 
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(Tltonzpsorl 19 Orrrer, 36 AD3d 791, 828 NYS2d 509 [2d Dept 20071; Anderson v Lamaute, 306 AD2d 
232, 233, 76 1 N Y S2d 87 [2d Dept 20031). On a motion for summary judgment, a defendant physician 
has the burden of  establishing the absence of any departure from good and accepted medical practice or 
that the plaintiff vias not injured thereby (Williams v Saizay, 12 AD3d 366, 368, 783 NYS2d 664 [2d 
Dept 20041 1. In opposition, the plaintiff must submit a physician’s affidavit attesting to the defendant’s 
departure from accepted l~act ice ,  which departure was a competent producing cause of the injury 
(Dottzaradzki v G‘en Cove Ob/Gytz Assoc., 242 AD2d 282,660 NYS2d 739 [2d Dept 19971). General 
allegations hat ;ire conclusory and unsupported by competent evidence tending to establish the essential 
elei-ients of nied ical nialpractice are insufficient to defeat summary judgment (Alvarez v Prospect 
Hosp., 68 hY2d 320, 324-325, 508 NYS2d 923[1986]; Thompson v Orner, supra; DiMitri vMonsouri, 
302 AD2d L ! 2 0 ,  -\2! 1.754 I\JYS2d 674 [2d Dept 20031). 

The priiiivy duty of a hospital’s nursing staff is to follow the physician’s orders unless the 
ordcm are c learl!,i ,:ontraindicated (Toth v Community Hosp. at Glen Cove, 22 NY2d 255,292 NYS2d 
440 [ 19681) I t  is clear that when an attending physician gives direct and explicit orders to hospital 
stafl: nurses are iiot authorized to unilaterally depart from them, and thus, a hospital is normally 
protxted froiii tort liability if its staff follows orders (Georgetti v United Hosp. Med. Ctr., 204 AD2d 
271. 61 1 NYS2d 5183 [2d Dept19941). 

Witl- respect to Nurse Smith, plaintiff alleges in his bills of particular that Nurse Smith was 
negligent i n  among other things, failing to recognize and respond to the clinical significance of the 
pers isteiit non-heal ing of plaintiffs abdominal wall wound and infection and the presence of a ventral 
~nci:~ional hcrnia arid a draining sinus tract; failing to note that a suture had perforated plaintiffs small 
inte  tine; failing 1 o properly and timely recommend the necessary and appropriate surgical procedures to 
repar the sinus tiact and ventral incisional hernia; failing to place plaintiff on 1V antibiotics; failing to 
timely and properly perfoim cultures and order blood tests; and failing to recognize and respond to the 
clinical sign (ticalice of the continued extrusion of suture materials from the wound. 

I n  hi:, aftidwit, defendants’ expert Howard L. Beaton, M.D. (Dr. Beaton) indicates that at the 
time of the gastric Iiypass procedure plaintiff weighed over 400 pounds with a body mass index of over 
50, lad a history (of diabetes, hypertension, venous status disease, depression and endocarditis, and had 
attempted nLmerous weight loss regimens. In addition, he indicates that the office records revealed that 
plaintiffwas seen by Nurse Smith and Dr. Brathwaite during his post-operative visits and that Nurse 
Smith’s notes were countersigned by Dr. Brathwaite when plaintiff was only seen by Nurse Smith. 
According to Dr. B’eaton, the records indicated that during the four months of plaintiffs post-operative 
visits Nurse Siiiitli was very attentive to plaintiffs care and did everything necessary and proper in her 
capacity as Nurse Practitioner regarding plaintiffs post-operative care. He specifies that Nurse Smith 
qpropriately a ssed and treated the wound and arranged for a visiting nurse service to provide daily 
moeirid cart ‘li holm:, noting that a slow healing wound is not unusual for a patient such as plaintiff. Dr. 
Beaton adds that iyven plaintiffs presentation with a localized wound infection, Nurse Smith could not 
have recogniad and treated an enterocutaneous fistula or a ventral incisional hernia, there was no 
indication fo- antibiotic, and there was no need to refer plaintiff to a specialist because plaintiff was 
being followed by his bariatric surgeon. 

Acco -ding to Dr. Beaton, the next step in plaintiffs post-operative care would have been 
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surgical exp1oratic.m which is not within the purview of a Nurse Practitioner and which, in any event, 
would have beeii premature since plaintiff was in the process of healing. He also points out that any 
allegations of lack of infornied consent as against Nurse Smith would be inappropriate since the surgeon 
perl’orming the pocedure has the ultimate responsibility for obtaining such consent. Dr. Beaton states 
that in any event, the records clearly show that plaintiff was fully aware of all the risks and benefits of 
thc gastric l)ypa!,s surgery and chose to have the surgery. In conclusion, Dr. Beaton opines within a 
rcasonable degrt‘e of medical certainty that there were no departures by Nurse Smith and that she did not 
cau:je or contribiite to plaintiffs alleged injuries. 

Here, thnxigh plaintiffs medical records, the submitted deposition testimony, and the expert’s 
affidavit, defcndmit Nurse Smith established her entitlement to judgment as a matter of law dismissing 
*I. lite -  fir^ causi‘ (jf aiciioii (,!ice, Gurgiulo v G&s, -NYS2d -, 2007 W i  i44i56i72O07 NY Slip Op 
04259 [NYAD 2 Ilept May 15, 20071). In addition, in support of that branch of the motion which was 
for !;uniniar:y judgment dismissing the second cause of action sounding in lack of informed consent, 
defendant I\ urse Smith established her entitlement to judgment as a matter of law (see, Thompson v 
Orner, s z q ~ u ) .  1n;isniuch as plaintiff is not opposing the motion for summary judgment by defendants 
Nurse Smith, Dr. 1I)eMuro and Dr. Martinez’, the motion for summary judgment dismissing the 
complaint a,j against defendant Nurse Smith is granted (see, Ericson v Puffeschi, 23 AD3d 608, 806 
YY!32d 667 [2d Ilept 20051). 

Regarding the request for the Court to so-order the submitted stipulation, a plaintiff may 
discontinue an ac tion against a party pursuant to CPLR 3217 (a) by filing with the Clerk of the Court a 
written stipulatioln signed by the attorneys of record for all the parties (see, Tucker v Tucker, 55 NY2d 
378. 439 NYS2d 683 [1982]). In addition, the Court, in its sound discretion, has the authority to grant 
or deny an application to discontinue an action made pursuant to CPLR 3217 (b)  (id.). Ordinarily a 
1wrt.y cannot be c oiiipelled to litigate and, absent special circumstances, discontinuance should be 
granted (id. at 383 1. In exercising that authority, the Court may impose such terms and conditions as it 
dcei ns propcr ( C  PILR 32 17 [b]). A discontinuance should be permitted in the absence of prejudice to the 
substantial rights of the other parties to the action or an injustice (County of Westchester v Wefton 
Becket A S S O ~ S . ,  102 AD2d 34,478 NYS2d 305 [ 19841, u f d  66 NY2d 642,495 NYS2d 364). Although 
CPLR 32 17 (b)  authorizes a voluntary discontinuance by court order on motion of “a party asserting a 
claim,” this ~rovision may not be the basis for a dismissal motion by a party defending a claim unless 
the party asserting the claim consents or joins in the motion (Shamfey v ITT Corp., 67 NY2d 910, 501 
NYS2d 810 [ l ‘ > X 6 ] \ .  

Here. since the subject stipulation has not been signed by counsel for defendants Dr. Brathwaite 
and Stony Brook Surgical, CPLR 3217 (a) is inapplicable. However, CPLR 3217 (b) is applicable and 
co-dcfcndants Dr. 13rathwaite and Stony Brook Surgical have not submitted any opposition to the 
requests foi- ri c;iscoiitiIluaiice. In the absence of special circumstances, such as prejudice to a substantial 
right of the defendant. or other improper consequences, a motion for a voluntary discontinuance should 

’ (  ‘ounsci for plaintiff states in his affirmation in opposition to the cross motion that plaintiff is not opposing 
t i e  inotion for siin,imary judgment by defendants Nurse Smith, Dr. DeMuro and Dr. Martinez and is instead moving 
tx relief‘ iindcr ( Y L R  Article 16 in response to said motion. 
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be p n t e d  (JCCJ. ,Buriiliant Serv. Corp. v National Couiicil oit Conzpensatiort Ins., 288 AD2d 3 1, 32, 
732 NYS2d 223 [ 1 ” Dept 20011; Citibank v Nagrotsky, 239 AD2d 456,457, 658 NYS2d 966 [2d Dept 
19971). Therefore, the requests to discontinue the action as against defendant Drs. DeMuro and 
MattineL arc granted (set., Matliias v Daily News, L.P., 301 AD2d 503, 752 NYS2d 896 [2d Dept 
20031). I t  so folriows that the requests for summary judgment dismissing the complaint and any cross 
Llaims’ as ayii ist  defendant Drs. DeMuro and Martinez are denied as moot. 

Plaiiitiff iiow moves (#003) to preclude the remaining co-defendants from seeking limited 
liab lity under CPLR Article 16 based on any purported negligence of defendants Nurse Smith, Dr. 
Dehhro and Dr. Martinez on the grounds that the co-defendants did not adequately oppose the motion 
ofd:fendaii,s Nur,e Smith, Dr. DeMuro and Dr. Martinez3. Said request is based on the holding of the 
COLIIT in Brooker v Sourii r”v’assau Conzinunities Hosp., 175 Misc 2d 18 1, 669 NYS2ci 169 (Sup Ct, 
Nas jau County, 1998), that following the granting of summary judgment in favor of a physician in a 
medical malpracr ice case, the remaining defendants who failed to oppose said physician’s prima facie 
showing of enti tlciuent to summary judgment and failed to make any evidentiary showing regarding that 
phy:,ician’s respcin sibility for plaintiff7s injury thereby forfeited their opportunity to limit their liability 
with respect to that physician’s acts or omissions under Article 16 of the CPLR. Article 16 of the CPLR 
prokides for several liability for non-economic loss when the liability of a joint tortfeasor is found to be 
t‘ifty percent or less of the total liability assigned to all persons liable, subject to specified exceptions 
( t w  CPLR 1601; Maria E. v 599 West Associates, 188 Misc 2d 119, 726 NYS2d 237 [Sup Ct, Bronx 
County, 200 1 I) .  Hlere, none of the remaining co-defendants submitted any opposition to the motion for 
sum mry J Litlgnienr by defendants Nurse Smith, Dr. DeMuro and Dr. Martinez. Therefore, plaintiffs 
request is grantec‘ to the extent that the remaining defendants herein, Dr. Brathwaite and Stony Brook 
Surpical, haxx foi-fieited the opportunity to limit their liability with respect to the acts or omissions of 
defendants NLlrse hinith, Ilr. DeMuro and Dr. Martinez. However, the remaining defendants are not 
foreclosed f ~ o m  asserting any CPLR Article 16 defenses as against any potential defendants or non- 
parties to tht. action at trial. 

Defendani s Dr. Brathwaite and Stony Brook Surgical now cross-move (#004) for summary 
judgment‘ a$ against them on the grounds that Dr. Brathwaite acted in accordance with good and 
accepted mejical practice in all phases his care of plaintiff and that plaintiff received extensive 
consultation and I i i  erature regarding the benefits, risks and alternatives to bariatric surgery. In support 

Y’o-delki idants Dr. Brathwaite and Stony Brook Surgical cross-claim for contribution and indemnification 
i n  their resocctibe mswers. 

’iilthwgti phnt i t f  also seeks leave of Court for a perceived delay in bringing this motion, the 120-day 
limitation i ~ n c l  tlw requirement of showing “good cause” are inapplicable inasmuch as his motion IS not for summary 
ludgmcnt ( \ C Y .  C‘PLR 3212 [a]) 

1 Plainti If has submitted an unidentified expert’s affirmation with his opposition papers and an unredacted 
c q y  for it? u i t t w u i  review ‘(see, Muruiio v Mercy Hosp., 241 AD2d 48,670 NYS2d 570 [2d Dept 19981; McCurty v 
Cbntnrurtity Hqa. ,  203 AD2d 432, 610 NYS2d 588 [2d Dept 19941). The Court has conducted an in-camera 
iiispection o f  the original unredacted affirmation and finds it to be identical in every way to the redacted affirmation 
I I I  plaintiffs opp’ssition papers with the exception of the redacted expert’s name and location. The Court has 
rctui-ned th: unrcdacted affirmation to plaintiff‘s counsel by ordinary mail. 
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of their cross motion, they submit the affidavit dated March 25, 2007 of Dr. Brathwaite; the affidavit of 
service oftl-ic cross motion dated March 26, 2007; and the summons and complaint and their answers. 

CPLR 32 1.2 (a)  requires that a motion for summary judgment be made within 120 days after the 
Iiltng of a note of issue, except with leave of court on good cause shown (see, CPLR 3212 [a]). 
Defi-ndants Dr Flrathwaite and Stony Brook Surgical made their cross motion on March 26, 2007, as 
uidicated in their affidavit of service of the cross motion, which is more than two months after January 
25,  2007, the 120-day deadline following the filing of the note of issue thereby rendering the cross 
motion untimely (we, CPLR 3212[a]; Brill v City of New York, 2 NY3d 648, 781 NYS2d 261 [2004]). 
Not,ibly, de Fendan ts Dr. Brathwaite and Stony Brook Surgical did not seek leave to file a late motion for 
summary judgmcwt in their notice of cross motion (see e.g. Welch v City of Glen Cove, 273 AD2d 302, 

110 h r ~ L U  4 / -7 ~ : l d  Dept 2000j). in addition, counsel Cor defendants Dr. Erathwaite and Stony Brook 
Surgical ha$ provided no explanation or “good cause” for serving the cross motion two months late, and 
thus, the Court h z ,  no discretion to entertain it on the merits (see, BriZZ v City of New York, supra; 
Rivcw v City uf,iVew York, 37 AD3d 804, 830 NYS2d 767 [2d Dept 20071). Contrary to counsel’s 
characterization. a two month delay is not minimal (compare, Mirarzda v Devliiz, 260 AD2d 451, 688 
njY!;2d 578 [2d Ilept 1999][cross motion was made approximately five days after expiration of 
applicable 120-day period]). Moreover, assertions that no prejudice resulted from the delay since the 
action IS not ready for trial and that the motion is meritorious are insufficient justifications to permit late 
tiling ( s c ~ .  Gcriirl~!s v SheZl-Mar Foods, Inc., 21 AD3d 986, 801 NYS2d 376 [2d Dept 20051). The 
Court notes that il-lis cross motion does not fall under the exception where a timely motion for summary 
judimcnt WIX rn<ide on nearly identical grounds and the issues are already properly before the Court (see 
(_Jg.. Grundc v Pltzeroy, 39 AD3d 590, 833 NYS2d 615 [2d Dept 20071; Bressingham v Jamaica Hosp. 
&fed. Ctr.. 17 Al).id 496, 793 NE’S2d 176 [2d Dept 200.51; James vJamie Towers Hous. Co., 294 
4D2d 268, 743 P.1 YS2d 85 [ l ”  Dept 20021, ajyd 99 NY2d 639, 760 NYS2d 718 [2003]). Although 
defendant Nurse Smith timely moved for summary judgment, the Court considered the issues of whether 
she deviated froin the accepted standard of care as a Nurse Practitioner, which is different from whether 
Dr. BrathwaIte deviated from the accepted standard of care as the supervising surgeon. Finally, the fact 
that the crobs moltion was timely served in accordance with the stipulations of adjournment executed by 
counsel for he pit ties does not render the cross motion timely pursuant to the statute. 

- rn(> T X I C I -  I 4 - 1 r  r 

Accordin,gly, the request (#002) for summary judgment and for a so-ordered stipulation is 
granted to the exi e nt that the complaint is dismissed solely as against defendants Nurse Smith, Dr. 
Dehluro anti Dr. Martinez; plaintiffs request (#003) to preclude the remaining co-defendants, Dr. 
Brathwaite and Stony Brook Surgical, from seeking limited liability under CPLR Article 16 based on 
m y  purpoitt:d iiegligence of defendants Nurse Smith, Dr. DeMuro and Dr. Martinez is granted; and the 
request (#OC4) by defendants Dr. Brathwaite and Stony Brook Surgical for summary judgment is denied 
as uitimely. Tht. action is severed and continued against the remaining defendants Dr. Brathwaite and 

- -7 Sioriy Brook. Sur:=ical. / 

Dated 

FINAL DISPOSITION X NO 
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