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Mot. Seq. # 001 - MotD 
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_ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ _ _ _  _.______________________________________- X 
rzr -CHI H I  vm;. 

SARISOHN, SARISOHN, CARNER 
Attorneys for Plaintiff 
350 Veterans Memorial Highway 

Plaintiff, Commack, New York 11725 

- against - BRIAN J. McGOVERN, LLC 
Attorney for Defendant 
15 Maiden Lane, Suite 2000 u 1 c (1 L,E P f: h 1 4. 

Defendant. : New York, New York 1003 8 
X 

I poi1 the tollowiiig papei s nunibeied 1 to 41 lead on this motions to1 sumniaiy ludrment , Notice ot Motiod Oidei 
I O  \ I  o ~ c  ( a w  and Lippoitnig papeis , Answeiing 
\ I f i c  awt5 ant1 supptri t ing papeis 30 - 41 , Replying Affidavits and suppoiting papers -, Othei-; (w 

1 - 19 -, Notice of Cioss Motion and supporting papeis 21 - 29 

mrpttrttntttwrl-) I t  IS, 

ORDERI’U) that this motion by defendant for summary judgment dismissing the complaint on 
the goiincl that plaintiff did not sustain a “serious injury” as defined in Insurance Law 5 5102 (d) is 
gaiitcd solcl> to the extent indicated below, otherwise denied; and it is further 

OXDEHIU!) that this cross motion by plaintiff for partial summary judgment on liability grounds 
I S  y anted, \\ itlioiil opposition. 

This I S  ;til action to recover damages for serious injuries allegedly sustained by plaintiff as a 
result of ;I n-otot- vehicle accident which occurred on Route 112, approximately 100 feet north of Stony 
H i 1 1  Road, Port Jclfersoii, Town of Brookhaven, New York on June 7, 2004. The accident allegedly 
Iiappened \v ieii thi: vehicle owned and operated by defendant Nicole Pena rear-ended the vehicle 
opeiated by plain tiff TLe-Chi Huang, and owned by her husband, Chili-Shaii Chen, a non-party to this 
action. Dcfcndai t now moves for an order pursuant to CPLR 3212 granting him summary judgment 
tlisiiiissing t ic  con-iplaint on the grounds that plaintiff did not sustain a “serious injury” as defined in 
Insurance I b 5 IO2 (d). Plaintiff opposes this motion and cross moves for partial summary judgment 
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on liability gi-ou i k .  PlalntiTf s cross motion is unopposed. 

Ins~iranc~: Law $ 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
dismembci- iient, significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
orgLin. menher,  fimction or system; permanent consequential limitation of use of a body organ or 
member; sigiii3,:ant limitation of use of a body function or system; or a medically determined injury or 
~my.iaii-~iient o f  a lion-peiiiianent nature which prevents the injured person from performing substailtially 
all of’the matericil acts which constitute such person’s usual and customary daily activities for not less 
than iiiiiet) clays cluring the one hundred eighty days immediately following the occurrence of the injury 
or Impalml~,nt * ’  

I n  orciei Ic recover under the “permanent loss of ~ s e ”  category, plaintiff must demonstrate a total 
loss o f  use ol’a 1,lody organ, member, fLmction or system (Oberly v Bangs Ambulance Inc., 96 NY2d 
205 .  727 Y YS2c 378 [2001]). To prove the extent or degree of physical limitation with respect to the 
“peimanent coii:.cl+icntial limitation of use of a body organ or member” or a “significant limitation of 
usc o f a  body furiction or system” categories, either a specific percentage of the loss of range of motion 
must bc asci-ibctl o r  thcrc must be a sufficient description of the “qualitative nature” of plaintiffs 
I i i i i  tations. \$ i t h  an objective basis, correlating plaintiffs limitations to the noimal function, purpose and 
L I S ~  of tlic bociy Iurt  ( Tozrre v Avis Rent .4 Cur Systems, Iizc., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
minor, mi ld  o r  S I  ;lit limitation of use is considered insignificant within the meaning of the statute 
(Licari v Elliott. 517 NY2d 230, 455 NYS2d 570 [1982]). 

I t  I S  lbr t it: court to determine in the first instance whether a prima facie showing of “serious 
;l+,ry’- l,.,‘. bLi , ,  ‘> -.7 - 7 ,  ,,,,id, I ,> oat (Tipping-Cestnri v Killzenizy, 174 AD2d 663, 571 h’YS2d 525 [2d Dept 
109 1 1 )  The i i i i t i  burdeii is on the defendant “to present evidence, in competent form, showing that the 
plaii i t iff’l iac 110 cal ix  ofaction” (Rodriguez v Coldsteiiz, 182 AD2d 396, 582 NYS2d 395, 396 [l” Dept 
1003]). 0n:e t l t  fi:ndant has met the burden, plaintiff must then, by competent proof, establish a prima 
Fact: casc t l i a t  such serioiis iiijiiiy exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such 
proof ,  111 orclei- tc I C  111 a competent or admissible fomi, shall consist of affidavits or affirmations 
(Pagaizo v fi‘ii~gi’b~irj.~,, 182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a 
light most 1:n orable to the nonmoving party, here, the plaintiff (Carnnzarere v Villuizova, 166 AD2d 
700, 502 &’’rrS2d 2108 [3d Dept 19901). 

In suppoi t lL)l. this motion, defendant submits, inter alia, the pleadings; plaintiffs bill of 
p,irticulars, the 1 ~ I I I L  crsity Hospital at Stony Brook MRI report of plaintiffs left shoulder dated June 23, 
2004 :  the iiiisnoi-ii report of plaintif‘fs radiologist, Benson Ong Hai, M.D.; the affirmed report of 
(let; ndant’s cuiiiiiiiiis orthopedist, Frank D. Oliveto, M.D.; and the plaintiffs deposition testimony. 
!’la:nt:fT c ! ~ , : x  : 7 he:- bill of particulars that she sustair,ed, among other thir,gs, a left shoulder 
iiiipiiigeiiierit ~vliicli resulted in a loss of range of motion and weakness with permanent damage to the 
sui-rxmdiiig soft ti ssuc, ligaments and tendons. Plaintiff also claims that she sustained a cervical spine 
inlu’y,  which rcs.iltcd in ;i loss of range of motion, as well as a psychological injury, to wit: depression. 
4dditionally, plaiiitifTclaims that she sustained a serious injury in the categories of a permanent loss of 
use, J periii,tnent coiisequential limitation, a significant limitation and a non-pemianent injury. 
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P h i  i t i l l-s  University Hospital and Medical Center at Stony Brook records dated June 23, 2004 
sliobv that a i VI2.I of her left shoulder was taken on that date by the attending physician, Elaine Gould, 
2/1.1> In  that rel:loit-t, Dr. Gould’s findings include mild AC prominence; no spontaneous osteonecrosis; 
no denervation cdenia; aiid a lateral downward sloping of the acromion with slight encroachment on the 
sup-aspinatiis re:;ion. While she observed fluid surrounding the bicipital tendon and a small amount of 
s ~ ~ l ~ ~ i c r o m i a i ~ s u b ~ l ~ ~ l t o i d  bursal fluid, she also noted that there was no significant joint effusion. Dr. 
Gould opiiicd tIi<it tlicse studies showed mild supraspinatus tendinosis, mild AC arthrosis and fluid 
s~irioundin_~ thc bicipital tendon. 

In his report dated June 28, 2004, Dr. Hai states that he performed a follow-up orthopedic 
zuaminatioii ol‘thc. plaintiff on that date, and his findings include a decreased range of the cervical spine 
niotion and tend~:rness over tlie bicipital tendon. He also observed that left shoulder flexion and 
abdiiction 11 erc ( 1-  I20 degrees. Dr. Hai opined that plaintiff had cervical disc disease. 

In his report dated July 12, 2006, Dr. Oliveto states that he performed an independent orthopedic 
~‘ \ ; i i i i ina t io i  I o f  p laintiff on that date, and his findings include symmetrical reflexes; a normal motor 
cxaiii; no ncuroIo~!ical deficits of the upper extremities; and no grasp weakness of either upper 
cxtrmity I I C  a1 < ( I  observed that plaintiff had a full/nonnal range of motion of the cervical spine and of 
the eft shoi Ider .4dditionally, lie noted that there was no deformity or atrophy of the left shoulder. Dr. 

:jyntlro1i1e o . the Icft shoulder as a result of the accident which were each healed. He also opined that 
plnintiffs n ild os~eoarthritis of the left acromioclavicular joint was unrelated to the accident. 
Furtlierniorc. Dr (>liveto concluded that plaintiff was able to resume the nornial activities with no 
i-esti :ct:o:is  id tIi;lit s!:e was not disabled. 

eto opiricd t l  iai plaintiff had sustained a cervical strain syndrome and a coiitusioil/inipiiigeinent 

Plaiiitrff tcdified to the effect that, following the accident, she drove her vehicle to pick up her 
chi  Idi-en li-on1 scl 1001. She returned home and then attended her children’s musical concert later that 
c\ciiing. ,41tliou!;Ii she wanted to stay in bed for a period of time after tlie accident, she was unable to 
hec: usc she \\as vsponsible for the care of her two young children. In December 2004, she traveled to 
l.,’ni~~ersal Studioc; ,.md Disiiey World in Orlando Florida. Since the accident, slie has also traveled to and 
Ironi Ha~kai  on ~ L I  o occasions and Alaska on oiie occasion. Furthermore, slie is unable to do many 
household al:ti\ itit:s due to her injuries and that she cannot sleep on her left shoulder for more than five 
miniites. 1 ~ s t  I!!. plaintifl’testified that she is unable to play her violin and piano. 

B! I ix  sul~in~ssions, defendant made a prima facie showing that plaintiff did not sustain a serious 
i i i j i i i ~ ~  ( S C T ,  W’righr v Peralta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Farozes v Kamran, 22 
/ I D 3  455, 802  PWS2d 706 [2d Dept 20051; Teodziro v Conway Tramp. Serv., 19 AD3d 479, 798 
YYS2d 466 [2d 1h:pt 20051; Gousgoulas v Melmdez, 10 AD3d 674, 782 NYS2d 103 [2d Dept 20041). 
[kfcndant’s cuai-niniiig orthopedist found that plaintiff had a full range of motion of the cervical spine 
m d  131‘ tlie lcfi shou Ider. Furthemiore, defendant’s examining orthopedist opined, from his review of 
plairitifl’s mcdical documentation, that the mild osteoarthritis of the plaintiffs left acromioclavicular 
iuiiil was prt.-e\ii! ting, degenerative and unrelated to trauma (see, Pommells v Perez, 4 NY3d 566, 797 
YY S2d 380 [ 2 0 0  T 1 )  Defendant’s remaining evidence, including plaintiffs deposition testimony, also 
hiipyorts a li i i t l i i i ;z lhat  shc. did not sustain a serious injury. As defendants have met tlieir burden as to all 
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categories of sei I ( ICIS  injiiry alleged by plaintiff, tlie Court turns to plaintiffs proffer (see, Fraizclziizi v 
Pchiieri, 1 U\r‘ \d  5 3 0 ,  775 NYS2d 232 [2003]; Doizgebwic v Marcus, 6 AD3d 943, 774 NYS2d 841 
[3d t k p t  ZOO-I.]) 

I n  opposition, plaintiff submits, inter alia, the personal affirmation of her orthopedist, Philip L. 
Scl-Iraiik. Vl D . hcr personal affidavit; and tlie personal affirmation of counsel. In his affirmation, Dr. 
Scl-ranL m:rs tliat he saw initially saw plaintiff on September 22, 2004 in connection with her 
complaints o t’m cl< and left shoulder pain, and his findings include a limited range of left shoulder 
1110 ion, and positive Ncer/Hawkin’s signs, the latter of which he opined suggested subacromial 
impingement Clr Schrank also opined that she had sustained a possible grade I or I1 AC separation with 
no :,rlcnoh~i~iiera ,.irthritis. He next saw plaiiitiff on November 3, 2004, at which time he noted some AC 
tcncicrness .ind s3me orthopedic signs upon testing. On December 12, 2004, he noted similar findings 
and niaintained Iiis diagnosis of grade I to I1 AC separation of the left shoulder. During his exam on 
Jan tiary 19, ZOO:;, Dr. Schranl< again noted that plaintiff had positive NeedHawkin’s signs and a limited 
i-an,;e of’motion 4t that time, he also reviewed the films of plaintiffs second left shoulder MRI which 
lie opined shoiv( d a partial thickness tear of the supraspinatus tendon and an increased signal about the 
AC joint, b .it no glenohumeral arthritis. Dr. Schrank administered a cortisone injection into plaintiffs 
lcfi shouldcr and I ecoinniended that she continue physical therapy. During her February 17, 2005 visit, 
lie noted th,it plamtif1‘had a positive cross-arm adduction test and a positive Speed test. He also started 
her on lidoderm patches. On March 30, 2005, he administered another cortisone injection into plaintiffs 
shoulder. which M as her third in total, iiiclusive of a prior injection by Dr. Peima at University Hospital. 
He subscquentlq c.umined plaintiff on hilay 5, 2005, and the findings of that exam include a positive left 
shoulder cross-;iiiii adduction test with associated AC joint tenderness. Noting tnat multiple forms of 
::oi: oi:erl:ti\ c !I-c.:L,!n:er,t had failed, he recommended arthroscopy and surgery to plaintiff. On May 13, 
2005. Dr. SLlirai ik operated on plaintiff, performing a left shoulder subacromial decompression and 
distal cia\ I C  le ex cision under general anesthesia, and his findings include a subacromial impingement 
syidromc with m i n e  evidence of acromial clavicular joint arthritis. During her May 25, 2005 post- 
opcrativc \ is1 t. lie observed a substantial restriction of motion of plaintiff s left shoulder and advised her 
to c o n ~ i n ~ t c  phys cal tlicrapy. Some improvement was noted during her June 27, 2005 visit, however, OII 

4ti;:~ist 10. 1 0 0 5 ,  he advised plaintiff to discontinue physical therapy after she informed him that it was 
agg-a\;Itiiig her le11 shoulder. Dr. Sclii-aiik examined plaintiff most recently on May 3, 2007, and his 
findings incl iide nid<ed ,4C tenderness; supraspinatus tenderness; gross spasm and tenderness upon 
pallution ot’the leli trapezius; external rotation of tlie left shoulder to oiily 50 degrees, compared with 80 
deg -ees on tlic riglit: forward elevation of the left shoulder to 160 degrees, compared to 185 degrees on 
tlic right; ai-d intl=i iial rotation to L1 on the left, compared to T6 on the right. According to Dr. Schrank, 
his esting r-.sult, show that plaintiff retains significant limitations in the use and range of motion of the 
left shoulder Ht. opiiied, based upon the findings of his examinations and plaintiffs medical history, 

,iccident. Me a l s ~  concluded that plaintiff has a long-term disability with respect to lifting and reaching 
o\ ci-head its 21 dii ect result of her left shoidder injury. 

:]lal l lL1  1 I L I L  ,li shoulde; impingement syndrome and her current residua! limitations were caused by the 

I n  hci- aft iclavit, plaintiff avers that, as a result of the impact from defendant’s vehicle, she injured 
licr lsli shouldcr 4lthough she did not receive emergency room treatment, the next day she saw her 
t.amily intcriist. I >isa Strano-Paul, M.D., with respect to the injury to her left shoulder. After treatment, 
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Dr.  Strano-I’;iLil I eleii-cd lier to an orthopedist whom she then saw at the end of June 2004. She also 
underwent se\ end regiments of physical therapy until August 2005, at which time Dr. Schrank advised 
her i o  stop as i t  VI’;IS aggravating her shoulder condition. She decided to forgo a fourth cortisone shot 
bec:.use the first 1 liree had only provided minimal short-term relief. Plaintiff avers that she had full, pain 
ti-cc use of her lerl shoulder prior to the accident, but that she presently has difficulty reaching overhead 
and is unable to l i f t  wen  moderately heavy objects. Plaintiff further avers that, while she continues to do 
sonic houselhork and gardening, she has I O  severely curtail the frequency and duration of all her 
;IC11 I‘ltles. 

Plaiiiti fl’:. counsel asserts that plaintiff relies solely on her left shoulder injuries for the purpose 
of’opposing dcCcmIant’s motion. More specifically, counsel asserts that plaintiff sustained a serious 
inj uiy i n  the cLite!;( )ries of a peimanent consequential limitation and a significant limitation as concerning 
her left shoL I d a .  I(’ounse1 further represciits that plaintiff has withdrawn her claims that she sustained a 
S C ~ I O L I S  iiij~ii? in the categories of a permanent loss of use and a non-permanent injury. 

Plai 1tiI‘j-s claim that she sustained a “serious injury” in the categories of a permanent loss of use 
m d  J iion-pcrmaiicnt injury are disinissecl without opposition (see, Lealzey v Fitzgerald, 1 AD3d 924, 
76s NYS2d 5 5  [4“’ Dept 20031). By her other submissions, however, plaintiff has raised a triable issue 
ol‘ fjct  that  he s~is~ained a “serious injury” in the categories of a permanent consequential limitation and 
‘1 signilicant Iiniilation of lier left shoulder (see, Parkill v Cleary, 305 AD2d 1088, 759 NYS2d 262 [4t’1 
[>el’ 20031; /. Ihriserniu v Tlzonzas, 12 AD3d 998, 785 NYS2d 162 [3d Dept 20041). The affirmation 
i~nd  report o f  Dr Schrank, specified, among other things, upon a recent clinical range of motion 
cxariinatioii. tlie degree to which plaintifrs movements were restricted in her left shoulder and these 
l~n:i~ztions are supported by additional medical proof in the record. Dr. Schrank also noted the 
pernianencj’ ol‘ sal( I restrictions based upon test results over a nine-month period after the accident, and 
li-on- a recent euani~ination on May 3, 2007. Dr. Schranlc concluded that plaintiffs left shoulder injury 
m d  -esultiny sur;;ci-y is consistent with the trauma which she sustained in the accident, and that this 
i i i j  U I  y has resul~eil i n  pennanent rcstrictions/limitations of movement (see, Slzpakovskaya v Etienrze, 23 
4D?d 368.  803 Wr‘S2d 7b7 [2d Dept 20051). Additionally, while the defendant’s own expert opined 
that plaintiff’s iiij uries had resolved, he also concluded that plaintiffs left shoulder impingement 
\yndronie a IS caii:-dly related to the accident (see, Black v Robinson, 305 AD2d 438, 759 NYS2d 741 
1 Zd Ilept 200?] 
treatment, includiing surgery and tlie gap in treatment, pointing out that she was still symptomatic at the 
time ol‘hei- 1 s t  treatments, but that physical therapy was aggravating her condition. He also explained 
that 3laintiff had (~Iready received three cortisone injections to her left shoulder area with neither a 
signiiicant noi- a long-term benefit (see, Ponzitzels v Perez, sz4ppm). Accordingly, defendant’s motion for 
suminai-y j~itlgiiie i i  dismissing the complaint on the ground that plaintiff did not sustain a “serious 

catcgorics 01.2 pennanent loss of use and a non-permanent injury are dismissed. 

€9 urthennore, Dr. Scluaidc sufficiently explained the extensive nature of plaintiff‘s 

t 1J L1l .? $1 ,?.I  r i l lLLc! ,  ,,t 1, ;ole17 tcj the extmt that her clainis that shc sustained a “serious injury” in the 

T~ii-iiiiig t o  [he issue of liability, a rear-end collision with a stopped or stopping automobile 
establishes a prinia hcie  case of negligence on the part of the operator of the moving vehicle and 
impsees a duty 01 I him or her to explain how the accident occurred (see, Cace v DiStefaizo, 276 AD2d 
457. 71 3 N J  SZd 7 5 8  [2d Dept 20001; Trzcoli v Malik, 268 AD2d 469, 701 NYS2d 644 [2d Dept 20001). 
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f h c  operator of’ I hc moving vehicle is required to rebut the inference of negligence created by an 
unexplained I-eai-cnd collision because he or she is in the best position to explain the cause of such 
allision ( S ( ’ L I ,  L m l  v Worff, 224 AD2d 392, 638 NYS2d 110 [2d Dept 19961). If the operator of the 
mop iiig L cl-icle IS  unable to come forward with any evidence to rebut the inference of negligence, then 
the p l a i n t i f l ’ m ~ y  properly be awarded judgment as a matter of law (see, Meizdiolaza v Noviizski, 268 
A D 3  363, 703 ’\i YS2d 49 [2d Dept ZOOO]). Conclusory assertions of a sudden and unexpected stop are 
insufficient to rebiit the inference of negligence (see, Leviize v Taylor, 268 AD2d 566, 702 NYS2d 107 
/3d Dept 2(100] 1 

I n  siippoit of her cross motion, plaintiff submits, inter alia, the pleadings; defendant’s deposition 
testimony; ;ind tlie plainti fFs personal affidavit. Defendant testified to the effect that she was involved in 
a11 automobile idcnt while traveling on Route I12 in Port Jefferson. It happened at about 2:30 p.m. 
Thi  wcathcr wx “nice” and the roadway was dry. While driving, she looked down for a few seconds. 
When she Iooke~f tip, she saw that plaintiffs brake lights were activated. Immediately prior to the 
impact, her foot rn as 011 the gas pedal. A t  this point, she became nervous and did not attempt to stop or 
s t a r  to a\ old tlii.: collision. Defendant further testified that the front of her car hit the back of plaintiffs 
vehicle and tliat tlie impact was “medium.” 

B J ~  Iicr siibm~ssions, plaintiff‘ established her prima facie entitlement to judgment as a matter of 
law on tlic issiie ol’liability (see, Hakakiaiz v McCabe, 38 AD3d 493, 833 NYS2d 106 [2d Dept 20071; 
RciriifiJrcl 1’ Sriiq,: S. Huir, 18 AD3d 638, 795 NYS2d 645 [2d Dept 20071). In this case, it is undisputed 

\\a: under ‘I ditt!, to maintain a safe distance between her car and plaintiffs vehicle (see, Vehicle and 
Traffic La\\ I ! 3‘) [a] 1, her failure to do so, in the absence of a lion-negligent explanation, constituted 
ncgligcnce IS a tiiatter of law (see, Meizdiolaza v Noviizski, supm). As the cross motion is unopposed, 
defi:tidant fiilcd to raise a triable issue of fact by coming forward with a non-negligent explanation of the 
suhlect accident (:,ec~, Eyhers v Silveriizaiz, 37 AD3d 403, 830 NYS2d 240 [2d Dept 20071). Plaintiff, is 
thei efore. gi-anted partial summary judgment on liability grounds, and the case is to proceed to a 
detcmiitintt > t i  131 damages. 

thal plalntll~rs \’ icle \vas stopped at the time defendant’s vehicle hit the back of it. Since defendant 

P l ~ i  t i t i  f‘f s directed to serve a copy of this order with notice of its entry upon the Calendar Clerk 
ol’t 11s Cotrn. 1Jp.)n such servicc, tlie Calendar Clerk is directed to place this.mapr on the Calendar 
Coiitrol Part Cakiidar for the next available trial date. 
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