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l’lainti fl; lridex No. : 1 142 1 I /04 

- agaiiisL- DECISION 
and ORDER 

ANA’S C A F ~ ,  LLC‘, 
SUSAN O’T,EARY, ANTONIO MAROTO and k E 0 

‘I’his personal injiiry action arises from a dog bite that occurrcd outsidc o l  Ana’s Calk, 

LLC (“Ana’s”) a restaurant. Defendants, the co-owner’s of Ana’s, aiid Aria’s, now move for 

sumrnary judgment dismissiiig the complaint and plaintiffs demand lor punitive damages. 111 a 

scpa-rale motion, dcrendant O’Leary Inovcs Tor summary judgment. Plaintiff opposes. The 

nio 1 ions are co 11 so lid at ed Cor d isp o s i ti on, 

In support of their motion, defendants orfer the dcpositioii testimony of Susan O’Leaiy 

aiid Anlonio Maroto who testified to tlic following. They have been iiivolved in a romantic 

relalioiiship since 2002. 0’ Lcaiy, howevcr, maintains hcr own residencc sl 1220 Park Avcnue, 

New York, N.Y., and Marolo rents an apartment i i i  a townhouse, owned by O’Txary, at 224 

West 139‘” Strcet, New York, N.Y. O’Leary has never lived at 224 West 1 391h Strcct. The two 

oftliein co-own Ana’s CafC located at 10Jrd Street and Broadway, New York, N.Y. During the 

siimnier of 2004, plaintiff Frcdrik Aiiiell approached Marolo ahoul thc possibility of working at 

Ana’s. Marolo told him they might bc able lo work something out, and that he should come 

back a n d  wot-k a few days a week to see if it was a good fit. PlaiiitilT, thus, began “training” as a 

waiter. 
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On July 26, 2004, O’Leary was working at Ana’s. It was Maroto’s clay 011, but lie 

stopped hy Ana’s to clicck arid see if everything was OK. He brought his dog “Max”, [ a  120 

pound brown and white Akita], with him, but did not bring Max inside the cafk. Rather, Maroto 

tied Max’s leash to either a pal-king meter or a fire hydrant 011 the curb of the sidewalk, just 

outside of Ana’s. O’I,cal-y wciit outside and pet Max for approximatcly 1 0  minutcs before she 

left for diritici-. Plaintiff lesLified to the following. He was also working at Ana’s and plariiied 011 

remaining tlicrc that evening until lie “finished lip.” A h  O’L,eal-y leLt, plaiiitifl went outside to 

take a break, see Maroto, and play with Max, TTc walked ovcr to tlie dog and bcgaii pctting it. 

He put his hand out so Max could smell it, and the dog bcgaii licking him. When he got down 

on one knee and rubbed Max’s head, the dog growled for a split second, and jumped a1 plaintiff 

biting him in the face arid on his ami. As a result ofthc attack, plaintiff lost his uppcr lip, 

suffcrcd severe racial wounds aiid puncture wounds to his ann. 

O’Leary testified that she never owncd or exercised any dominion or control over Max. 

She claimcd that Maroto adoptcd Max from the Center Tor Animal Care and Control on 

Scpternber 20, 2002. O’Leary admitted that she accompaiiicd Maroto to the Animal Shelter “on 

his quest for a pet” tlie day beforc hut testified she was not there when he officially adopted Max 

the ricxt day. Maroto is listed as the solc owiier oii the dog license issued by tlic City of New 

York’s Depai-tment of T-lcaltli and Mental Hygiene. The rccords kept by the Center for Animal 

Care arid Coiiti-01 also list Maroto as tlic only owner. Maroto tcstified that Max lived with him 

and that O’Leary did not own tlie dog. 

Prior to the attack, 0’1,cary tcstificd that she o d y  took Max to the vet on ccrtaiii 

occasions, that she walked Max, and that slic would take hili1 ruiining. She liirtlier testi liccl lhat 

Maroto decided to cuthaiiizc the dog, after the attack, and at his request, she called the vet, madc 

tlic appointment, took Max to be euthaiiizcd, and paid for it.  Max was euthanized on Augiist 16, 

2004. 
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Maroto and 0’I.cal-y both testified that Max did not havc any vicious propensities. 011 

his visits to the vet, O’Lcary stated Max was well behaved. Shc claimed lie only growled and 

never attempted to bite or lash out at anyone and classified Max’s tcniperament as “playful ,” 

Maroto testified that, prior to this attack, Max never jumped on allyone or bit Maroto. He also 

tcsti lied Illat there are iio sc;m oii his arms from any dog bites, that Max was never riiuzzled or 

disciplined and that he iievcl- 1-eceived any complaints 1-egarding the dog’s temperamcnt. 

B. Opposition 

Plaintiff testified that while he was inside Ana’s behind thc bar, Maroto brought Max 

iiiside the cafe [or appi-oximatcly 4-5 miiiutes. O’Lcar-y told Maroto that i t  was riot a good idea 

for Max to be inside, arid as a result, Maroto took Max outside. O’Leary, then, wciit outsidc and 

pel tlie dog for approxiniatcly 10 rriiiiutcs. 

Maroto tcstilied that O’Leary took Max to the vet most of tlic time because “she was 

more familiar with [lie animal system ... had previous dogs ... so she took more control of Max.” 

Plaintiff presents medical records from Max’s visit lo thc Westside Vetcririary Ccriter 

(“Westside”) on Novciiiber 20, 2002, Cathedral Dog and Cat Hospital (“Cathedral”) on October 

30, 2003, as well as when lie was euthanixed on August 16, 2004. The invoice froni Westside 

lists O’Leary’s daughter 1,iz as thc client, aiid O’Leary’s Park Avenue residence as Max’s 

address. Fiittlier, Maroto testified that Westsidc aiid Cathedral were llie only hospitals Max ever 

visited. 

O’T,eary testified that slic i s  listed as the clicnt, and licr honic phonc iiitinber and Park 

Avenue addrcss is listed 011 the Octobcr 30, 2003 visit file; the business phone number listed is 

her cell phone. She also paid for the trcatmeiit. nr. Henty Fierinaii, thc owner of Cathedral for 

27 years, testified that it is custom aiicl practice at Catlicdral when an animal is received for 

treatmcnt to ask that persoii i f  they own tlie animal. He stated tliat this is done because, often, 

more tlian oiic persoii brings the animal in for treatment arid Chtliedral needs to keep track of. 
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who tlie owiiei- is. Only O’Lcary is listed 011 Chtliedral’s records as Max’s owtier and Dr. 

Ficn-nail testified that O’Leary identilied hersclf as tlic owner or  the dog. 

Regarding the eu thanization, Cathedral records list O’Leary as thc client, and that she 

paid lbr boll1 tlic cuthaiiizatiori and cremation on August 16, 2004. Dr. Fiennan testified that 

C’alhedral is only allowed to cutliaiiize a dog at the request of its owiier. O’Lcary avcwcd that 

the signature c)ri the euthanization authorization i s  not Iicrs, dcspite 1x1- tesliIiioIiy that slie called, 

made the appointnient, took thc dog there, and paid for the procedure. Maroto testificd that it 

was O’Leary wlio clecided to have the dog cremated. 

Moreover, Dr. Fiemian testified that during his examination of Max on October 30, 2003, 

the dog was difficult to deal with, was aggressive, aiid liad to be rnuzzled. He fiather testified 

that prior to giving Max a flea bath, due to safety concerns, Max had to be muzzled and 

tranquilized because lic tried to attack and bitc Dr. Fiernian and his technician. Additionally, 

plaintifl‘teslified Maroto callcd him on July 27, 2004, while he was at tlie hospital, to apologize, 

aiid that, during this conversation, Maroto told hiin Max was a “weapon of mass destruction” 

and that tie would not let his daughter i i i  tlic sanic room as tlic dog. Plaintiff also testified that in  

this conversation Maroto told him Max had bitten hiin before and, as a result, 1ic received 

stitches in his arm. Maroto dciiied that this conversation cver took place. 

Finally, plaintiff offers the exper-i testimony of Dr. Jeffrey Rurkes, D.D.S. He was askcd 

to examirie Maroto for any possible dog bites. Dr. Burkes examined Maroto 011 Octobcr 6, 2006 

arid, per his methodology, examined plaintill on October 9, 2000. He also rcvicwed six 

photographs of plaint ill’s ami taken alter the accident, and took eleven photos olMaroto’s arrii 

ciuring his cxaniination. Dr. Burkes concluded, with reasonahlc iixdical certainty, that tlic scar 

011 Maroto’s aim was causcd by a dog bitc. Ti1 addition, lie concluded that this scar was similar 

to thc one oii plaintift’s aim caused by Max’s attack, 
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11. C'oirclirsiorrs 4 ' L m '  

A party moviiig for sur-nmary judgmciit intist make a prima fiicic showing of entitlcment 

to judgenient as ;i matter o f  law by tciideriiig sufficienl evideiicc to demonstrate tlic absencc oC 

any nialerial issucs offact. ZLrc.kcwirrn v. ('ily o f N .  Y.,  49 N.Y.2tl 5 5 7 ,  562 ( 1  980). Once 

niovant has made thc requisite showing, lhe burden shifts to the nonmoving party to produce 

evidentiary proof i n  admissible form sulliicient to establish the existence of a triablc issue of' 

matcrial fact. Giziffiidcr v. C'itihiink Cor/>., 100 N.Y.2d 72, 81 (2003). 

A. A m  's Liatiility 

In order for a prcniises owner lo be licld liable for a dog bite, plaiiitiff must demonslratc 

dcfeiidant knew of thc dog's presence on the premises, its vicious propensitics, and also that 

defendant had control of the premiscs or otherwise had thc capability to reniovc or confine the 

dog. Philli'u I). C'off.~ To Go lnr.., 269 A.D.2d 123, 124 (1 Dept. 2000); Pringle v. New York 

C'ilv 1100~s. Auflinrity, 260 A.D.2cl 623 (2"" Dept. 1999). Ordinarily, propcrty owners OWC 110 

duty to persons otitside tlicir premises, and summary judgment has bcen granted in favor of 

premises owners, dismissing complaints of dog-bite victims, where the itjuries occurrcd outside 

o l  the premises. Stit. Phillips, 269 A.D.2d at 123 (sutiimary judgiiient granted to restaurant 

wherc plaiiitiIf bitten by owiicrs dog oil sidewalk where dog was tetliercd to a pole and plaintiff's 

owii EBI tiiadc it clcar plaintiff was not on dcfcndant rcstauranl's property during incident); 

S h ~ z  v. kbrriiorko, 253 A.D.2d 396 (1" Dcpt. 1998); Scd~~tr: ,  1'. Lzfciuno, 34 A.D.3d 365 ( lst  

Dept. 2006). 

TTere, plaiiitirf testified that Max was tied to a parking Incter on the curb outside of 

Ana's, and plaintiff'was 1101 011 Ana's prcniises whcn Max attacked him. ' lhcrchre, Ana's owed 

no duty lo plaintiff when hc was bitteii, and suiiimary judgment for Ana's is grantcd. 
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B. Liahilily oJO’1,c~it;~~ a r i d  Mumto 

A dog uwiier may be held strictly liable for an iiisjuiy tni-lictcd by his aiiirnal if plaintif1 

can cstablish both (1 )  that the dog had vicious propeiisitics and (2) that the owner knew 01- 

should have kiiowri oT the vicious propensities. (’iirkr v. Mctr-o North .4ssoc.., 255 A.D.2d 25 1 

(1’‘ Depl. 1 c)c)8). Vicious propeiisity is defined as “a propensity to do any act that might 

endanger the safety of h e  persons and the property orothers in a givcn situation.” C‘nllier 1’. 

Znttzhito, 1 N.Y .3d 444, 446 (2004). hiowledge of vicious propensities can be establishcd by 

proving that the owner had noticc ofprior similar acts. I:ollier, 1 N.Y.3d at 446. A triable issue 

of fact as lo knowledge of a dog’s vicious propensities can be raised, even without any proof that 

tlic dog had previously bitten someone, with evidcncc that it was known to growl, snap, or hare 

its teeth. Id. at 447. Dog owners are lint ciititled to “one Cree bite”. T d ,  at 448. On thc other 

hand, a dcfcndaiit will not be hcld liable where therc is 110 evidcncc that it owned, possessed, 

harbored, or cxcrciscd dominion and control over thc dog. I-’owt.lf v. Wnhllchen, 256 A.D.2d 

396 (2’” Dcpt. 1998). 

FTere, defendants argue that O’Leary is cntilled lo siirnniary judgment because she did not 

own or exercise any doiiiinioii or control over Max. Tlicy coiitciid Maroto is the sole owner 

listed on tlie clog license. The evideiice docs denionstrate that Max did live with Maroto. 

However, Maroto testified that O’Leary was solcly rcsporisible for tlie “control” of Max’s health 

despite the fact that O’Lcaiy claims that she only took Max to the vct “on occasioii.” However, 

tlic rccords li-om Max’s visits to Westside oii November 20, 2002, and C.‘athedral on November 

30, 2003 list O’Lcary as tlic owner and denionstrate that she paid [or the visits. There is 110 

mention o r  Maroto as the owner or the dog on any of these records. Further, there is no evidence 

that he ever took Max to the vct or attended to any olliis licalth needs. Finally, Dr. Fieniian 

tcsti lied that only dog owiicrs are pemiittecl to autliorizc the cuthanizatioii of the animal. 

0’1,eary took Max to bc cutlianized a id  paid for- i t ,  Although she disputes her signature on the 
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authorization, wlicn qucstioiied, the authority oP a signature is a triable issue. M(rrtiricz 1,’. 

Morrlolo, 160 A.D.2d 387, 389 (1  st Dcpt. 1990). Deposition testiiiioiiy also clearly establishes 

that O’Lcary walkcci Max, and took him nitiriiiig. This, combined with Maroto’s testimony, and 

thc vcteriniiry records, creatc material issues of fict as to how n-iucti domi~iioii, control and 

rcsporisibility O’Leai-y exerciscd over the dog and her possible ownership. 

Fui-ther, issues o r  h l c t  reniain as to whether Max liacl any vicious propensities and if 

O’Leary arid/or Maroto knew, or should have known of these propciisities. 0’ Lcary argues that 

Max was wcll behaved during his visits lo the vet, only growling arid iicver lashing out 01- biting 

anyone. Maroto testified that Max never bit him arid never had to hc muzzled or disciplined. 

However, opinion evidence of Dr. Burkes denionstrates that Maroto has a scar on his ann that 

came from a dog bite situilar to [he oiic received by plaiiitiK Thcii too, Dr. Fiemian testified 

that during his exaimilialion ol*Max on October 30, 2003, Max was aggressive, difficult to deal 

with, and had to be muzzled. Dr. Fierman also testified that duriiis a flea bath Max had to be 

riiuzzled and tranquilized because hc atteiiipled to bite thc doctor aiid his tcclmician. This 

testimony creates material issues of fact as to whether or not Max had vicious properisitics and 

whether defendants knew or should have known of tlicse propensities. 

C. Woi.kc.r ‘s Con.iprmalion 

The Workers’ Compensation Board has priinary jurisdiction over the issue 01 the 

availability of coverage. Liss v. Trntis. Auto L$sterrzs h C . ,  68 N.Y .2d 15, 2 1 (1 986). A plaintifT 

has no choice hut lo litigate this issue bclbre the Board. I;iss, 68 N.Y.2d at 21. Tlic Board must 

be givcri the opporiiiiiity to dcteriiiine if a plaiiitiiTs injuries are the result o f a  conipeiisable 

accident. Id.  “?’hc compcrisatioii claim is ajitrisdictioiial predicate to the civil actioii.” I d ;  

0 ’Hourke v. L o r g ,  4 1 N.Y .2d 2 19, 226 (1 976). 

l h c  Board’s decision is a Grial detci-inination of the controversy between tlic parties to 

the Iicaring. Liss, 68 N.Y.2d at 21; Workcrs Compensation Law $ 23. And, any party to the 
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hearing, who had the required notice arid opportunity to be heard, is pr-ecliided from rclitigating 

issucs decided by tlic administi-alive Judge. 111,; Workers Compensation Law 5 25(3)(b). Since 

workci-s’ conipcnsation i s  an exclusive remeciy, a Roar-d dctcmiination that a plaintiff is entitled 

to conipcnsation prccliides that plaintiff from piirsiiing a civil remedy for his iiijuries eveii 

against crnployer-def~ii~~iiits who wcrc not parties lo the hearing. I d . ;  0 ’Roirrke, 41 N.Y.2d at 

227-228. If tlie Board finds the iiijiiries oLitside the purview of the Workers’ Compelisation Law, 

any party who participated in tlic adiiiiriistrativc hearing is prccludcd ri-om asserting tlie 

afliniiative defense of cornpensation coverage in any ciisuiiig civil action. I d .  

Flere, defendants argue that tlic action should be dismissed bccause it is barred by Ihe 

Workers’ Conipcnsation Law. The Court will not stay this motion pending defendants’ appcal 

of the Board’s decision. On August 16, 200h, Judge Ioani Scdaca issued the Board’s decision 

holding that “the incident did not occ~ir out of and in the course of [plaintiff‘s] employment” and 

dcnied the workers’ coinpensation claim. Thereroore, since the Board found the iiijurics to be 

outside the purview of Workers’ Compensation Law, and dcfciidaiits were parties to that 

hcaring, they are prccluded from asserting this defense. 

13. Punitive L)nntqes 

Punitive damages are available to punish a delendanl for outrageous coriduct which is 

malicious, wanton, reckless, or in willful disregard of the rights of others. (:‘rimy 17. Juckall, 275 

A.D.2d 258, 266 (1 ’’ Dept. 2000). “An act is wanton and reckless whcn done under 

circumstances sliowiiig heedlessness and iitier disregard for the rights arid safety of otlicrs.” 

Griibw v. Cmig, 208 A.D.2d 900, 901 (2’Id Dept. 1994). I n  a tort action, it is not ricccssary to 

show that the hami was aimed at the general public as long as tlic very high standard of moral 

culpability is met. Cihli/t v. Miirplq), 73 N.Y.2d 769, 773 (1998). 

Here, the piinitivc damage dciiiand cannot be dismissed. Dcfkridants argue that there is 

no evidence on rccord to support plaintiffs claim for punitive damages. Howevcr, issues or  fact 
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reiiiaiii as to  the lcvcl o f  control O'Lcary had 0 x 1 -  Max, whcthei- or iiot the dog had vicious 

pr-opcl-isities, and if so, wlietlicr Maroto and 0 ' 1 , ~ ~ ~ r y  knew, or should liave known of these 

propctisities. All of this cvidence is relevalit towards plainliff s claim for piinitive damages. I f  i l  

can be eshblislicd that O'Leary had some level of responsibility a id  control over Max, than the 

questions surrounding any vicious propciisitics that existed, and her possible knowledge o r  these 

propensities, are all relevant to h e  possibility that her behavior aiid fiiilnre lo take any 

precautions consliluted wanton and reckless conduct in complele disregard of the rights and 

safety of others. Also, issues of fiicl reimiii as to whether Max had previously bitlen Maroto, 

and wlictliei- he indeed was aware of any vicious propensities. Mar-oto's action of biiniiig a 

supposccl vicious dog lo a restaurant and tying it outside without taking any precautions against 

its violent tendencies coiild be coiisidcred wanton reckless behavior. Accordingly, it is 

ORDERED that thc motion for summary judgment of Ana ' s  Cafe, LLC is graiitcd and 

the causes of action against it are dismissed; and it is further 

ORDERED that Antonio Maroto's motion h r  suinrnary judgment is denied; and it is 

flirt her 

ORDERED that Susan O'Lcaiy's motion lor summary judgment is denied; and it is 

fui-tlicr 

ORDERED that the causes oJ- action as againsl defendant's Maroto and O'Lcaiy arc 

scvcrcd arid dial I continue; and it is further 

ORDERED that the parties arc to appear before the Court on July 12, 2007 at 9:30 alii for 

DATE: .lune 20, 2007 
Ncw Yor-k,NY 

ENTER 
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