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SL PREJIE COURT, QUEENS COUNTY 
CRl l l l \ . 4L ,  ’TERM, PART K-8 

I Ilk:  PEOP1,E OF THE STATE OF NEW YORK: BY: BARRY KRON, AJSC 

: DATED: July 2,2007 -against- 

JOSE .\I.RIONTE, 
IND. NO.:7140-90 

Defendant. 

Lletl-ndant has nioved,pvo se, to vacate his judgmcnt of conviction upon the ground that he 

rcc ci\ cd incl‘fecti\ c assistance of counsel. Defendant claims that counsel violated his constitutional 

I ights \\ hen he was not called to testify at trial. Moreover, defendant claims that counsel should have 

‘id\ ,i~iced ‘in “af‘fimative defense.”’ Defendant further moves to sct aside his sentence arguing that 

i t  ‘s  !i i \  J i c i  as a matter of law.’ 

The People oppose defendant’s motion, contending that it is procedurally barred and 

011 Ilcceniber 6, 1990, an indictment was filed against defendant charging him with: two 

coiiiits 0 f \ I i i r c k r  in the Second Degree (P.L. 3 125.25[1] & [ 3 ] ) ;  one count ofRobbery i n  the First 

tlcli-iidant asserts that his defense was that he did not want to do the robbery because he 
\\ ;IS I‘aiiiiliai- \z it11 the victinddeceased froin a prior occasion. He only agreed to participate in the 
ci- i l i ic  ;IS a result of peer pressure. Fui-theiiiiore, he claims, as part of this defense, that he did not 
kilo\\ tha t  llic \.ictim would be shot. 

Delkndant argues that his sentence is invalid as a matter of law because the Appellate 
Di\ i b i o i i  re\ ersed the intentional murder count conviction and he believes that the sentence he 
rscci\ cc1 :qmn his felony murder conviction was based in part on the intentional murder count. 
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L ) i y  i'c ( P I \\ 160 15[ 11); and one count of Criminal Possession of a Weapon in the Second Degree 

( f )  1 .? 205  (~3)(Queens County Indictment 7140-90). Defendant was convicted, after ajury trial, 

oi I \ \  o cot i t i t5  of Vurder in the Second Degree. one count of Robbery in the First Degree and one 

c o i i i i t  o f  C 1 i m i n , ~ l  Possession of a Weapon in the Second Degree (Demakos, J ). Defendant was 

i c i i t i  i i c  cd  to coiicui-rent indeteiminate terms of iniprisonment of twenty-five years to life on the 

i i i i i t i l i ' i  con\  ictioiis, eight and one-third to twenty-five years on the robbery conviction, and five to 

li t ~i'cii J e m  on the weapon possession conviction (Demakos, J.). Thereafter, defendant appealed 

Ill\ coil\ Ictloll 

011 qpea l ,  the convictions for intentional Murder in the Second Degree and Criminal 

I~osscssion o f  a Weapon i i i  the Second Degree were reversed, while the second degree Felony 

h.1 iii-ciei-con\~iction was affirmed (People v. Almonte, 223 A.D.2d 593 [2d Dept. 1 996]).3 The Court 

0 1 '  Appcais denied defendant's application for leave to appeal (88 N.Y2d 979 [ 19961). 

On February 1 1 ,  1997, defendant filed a motion to vacate his judgment of conviction 

p~ii~s~uanr to C. P.L. S; 440.10, claiming that his trial counsel was ineffective, that reversible improper 

a n t i  prc-1 tidicial off the record conduct occurred, and that the judgment was obtained in violation of 

111s constitutional rights.4 In a decision dated September 4, 1997, defendant's motion was denied as 

I h c  cqqxllate court held that the evideiice was insufficient to convict defendant on the 
i i i t c i i t ~ o n ~ i l  m ~ i i  der count and that the prosecutor violated defendant's right to confrontation when 
qiii'~~ioiiiiig ,ui xcoiiiplice and alluding to a statement indicating defendant was present when the 
1 i c t i i i i  

I C ~ l ~ h L ~ i  \ con\  ict1on 
<is shot These eirors, h o ~ e v e r ,  did not have an impact on the felony murder or the 

Ilefeiidant is essentially advancing the same arguments in his present motion, in addition 
I O  the h i 1 1  that his desire to testify at trial was not honored. 
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~ ~ r o c ~ ~ l ~ i r ~ i l  I!, harred and meritless (see Decision, dated Sept. 4, 1997 [Demakos, J.]).’ 

On t~cceniber 12, 1997, the Appellate Division denied defendant’s application for leave to 

~ p p c ~ i i  tlic decision and order denyins his C.P.L. 3 440.1 0 motion. On February 17, 1998, 

cfi . I t .nd: int’ i  application for 1eaX.e to appeal to the Court of Appeals was dismissed (91 N.Y. 2d 923 

Dci2ndant filed for a writ of cormi izohis in the Appellate Division on the ground of 

i i l c  1 ~ L C  t i \  c ‘tssistaiice ofappellate counsel On May 17, 1999, the appellate court denied defendant’s 

.ippI jccilioii, stating that he failed to cstablish that he was denied effective assistance of appellate 

cotii i \cI (30 1 A D 2d 552 [ 2d Dept. 19991). On July 14, 1999, defendant’s application for leave to 

cil)pccil 1 0  the Court of Appeals was dismissed (93 N.Y.2d 1001 [ 19991). 

llcleiidant filed a licibeLis c o p i s  petition in federal court, claiming that his trial counsel was 

iiiel.tcctii e I’or failing to sufficiently question police detectives at the suppression hearing regarding 

tlic t i n i i n ~  o f a  telephone call and for failing to call a witness regarding the telephone call. Defendant 

‘I 1 \o clciiniecl !hat he had ineffective assistance of appellate counsel. After an evidentiary hearing, the 

1 i i i lc ‘d StLttcs District Court for the Eastein District denied defendant’s petition (Weinstein, J.) .  On 

I Ai-iiai.\ 1 1.2003, the United States Court ofAppeals for the Second Circuit affiinied the judgment 

oi 111, Illstrict Court, stating that defendant failed to establish ineffective assistance of counsel (56 

IJ.I \ p p k  4 j2d Cir. N.Y. 20031). 

1 hc court held that because defendant’s arguments could have been raised on appeal and 
C ~ I  c n o t .  the claims were procedurally barred, and that his assertions of ineffective assistance 

\\ crc iiic‘ritlcss Furtlieimiore, defendant failed to state what and how any of his constitutional 
i i i r l i t y  \ \ere iolated. 

I I  
I>cli-ndant moved for reargument, which was granted. Nevertheless, the court adhered to 

i i i i1 ia l  decision denying defendant’s application (E Decision, dated Sept. 30, 1997 
j l)cm‘ll\os. .I 1 ,  
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( 111 Ipril  19.2004, the United States Supreme Court denied defendant’s applicat~on for a w l f  

‘ i i i i i  , i i i i /  (541 L s 994 [2004]) 

DECISION 

Criiiiiiial Procedure Lalv 3440.10 (2)(c) states that a court must deny a motion to vacate a 

j iidyiiciil c I‘conviction m.\:hen sufficient facts appear on the record to pelinit adequate review of the 

claiii-, 011 Li clircct appeal. Here, defendant uiijustifiably failed to raise his on the record claims on 

(1 1 I’CC! appc!Ld. 

.At tlic sentence proceeding defendant specifically addressed the issuc regarding his desire 

to icsli fy. Hccause this claim was made a part of the record and defendant could have raised i t  on 

l i i i  dircct appeal but failed to do so, it is procedurally barred (C.P.L. 5 440.10 [2][c]; People v. 

C’ooks. 6’ IZ.Y.2d 100 [ 19861). 

I_ikc\vise, any claim defendant raises as to an affirmative defense is an on the record claim 

11i:it sliould ha1.e been raised on appeal (see C.P.L. $ 440.10 [2][c]). Therefore, this issue is also 

p11~c~diira1Iy barred . 

4dditionally, C.P.L. $ 440.10 (3)(c) provides that the court may deny such motion when: 

“ I  poi1 ;I prci ious motion made pursuant to this section, the defendant was in a position adequately 

I C )  i.iiiic thc ground or issue underlying the present motion but did not do SO.” Here, defendant has 

a l i ~ c a d ~  a\.ailed himself of a C.P.L. 6 440.10 motion to vacate the judgment, and although he could 

h i \  e raiscd these issues in  his prior motion he failed to do so. Specifically, defendant now claims 

t l i i i t  Iic \viis denied effective assistance of counsel because he was not called to testify at trial despite 

1115 ciiillli t h a t  hc mished to do so. These allegations all arise under the claim of ineffective assistance 

o t ’counscl.  Thus, because these claims could have and should have been raised in defendant’s prior 
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Ll1)\Jlic‘I!ic)i1 .illeyng ineffecti\ e assistance of counsel. lie can not do so now. Notably, defendant 

~ i ~ i c L ~ ~ t ~  r . , i i d  these issues i n  both state and fedcral court (C.P.L. Q 440.10[3][b], [c])  

Piiisiiant to C.P.L. 5 440.30(3)(a), acourt is permitted to deiiyamotion to vacate ajudginent 

\\ i l l ioi i l  ;I 1iui.iiiS wliere all tlie essential facts could have been placed on the record by a defendant 

‘ic,iii;c \\ 1111 ciuc diligence before sentencing. Here, defendant was certainly aware, based upoli his 

o\\\ 11 ki lo\\ ledge as alleged in liis motion papers, that he wanted to testify and did not receive this 

opportuiiit> tlomwer, to the extent that defendant never made a record that he was denied an 

oi~poi l u n i t \  to testify, his cuilent application is denied without a hearing.' 

I s i c i c  fi-om the procedural flaws, dcfendaiit’s current claim is meritless. Effective assistance 

o”counsel has been defined as follows: “SO long as tlie evidence, the law, and the circumstances of 

ci particular case, viewed in totality and as of the time of the representation, reveal that the attorney 

piui idcd meaningful representation, the constitutional requirement will have been met” (see People 

H a l d i ,  54 N.Y.2d  137 [ 19811). Moreover, a defendant must demonstrate the absence of strategic 

0 1 ’  o~ l i e r  legitimate expectations for counsel’s failure to pursue a particular course of action (E 

Pcoplc \ . G ~ I - c I ~ ,  75 N.Y.2d 973 [ 19901). 

I t  IS \\ ull-settled that under tlie federal standard in order to establish ineffective assistance of 

coiiiiwl tiel.ciidaiit must demonstrate that liis counsel’s performance was so deficient that his counsel 

\\ , I <  wt tiinctioning within the meaning of the Sixth Amendnicnt to tlie United States Constitution 

. t i i d  tli‘it his counscl’s deficient perfonmiice pre-judiced him (see Strickland v. Washington, 466 U.S. 

( ) O S  I 1 O S l ]  \ -1 o establish tlie “prcjudice” prong, defendant must show that a reasonable probability 

1 o thc extent that defendant stated on tlie record that he thought he was going to testify 
‘it I I  1‘11 and did not, this on the record claim must be raised 011 appeal and not by way of a C.P.L. 
? 441 Illotlon (C.P.L. 5 440.10[2][c]). 
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i‘\ I \ ’ \  t h ~ t .  h i i t  for counsel’s unprofessional errors, the result of the trial would have been different. 

I ntici- Ne\\-  York la\\,. the Court of Appeals has reiterated tlie standard for detemiining 

\? iictlict- LI dell-ndant received cffecti\.e assistance of counsel. In People v.  Benevento, (91 N.Y.2d 

- (  lh 1 1098] 1. the Court found that “effective assistance” varies depending upon the circumstances 

0 1  the casc .ind that a flexible standard to analyze ineffective assistance of counsel claims must be 

iipplicd under tlie New York State Constitution. Specifically, the Benevento Court addressed the 

t c m  “incaningfiil representation” and how it is defined. Meaningful representation does not mean 

;I pci’fcct trial and efforts of counsel should not be second-guessed with hindsight (see Benevento, 

.\ ~ / p r ~ /  at 1 2 ). Thus, “a reviewing court must avoid confusing ‘true ineffectiveness with mere losing 

tactics and according undue significance to retrospective analysis”’ (E Benevento, supvu, quoting, 

E3 ii 1 d i . .s 1 /p I ,c I ) . 

Dcli-ndant has failed to demonstrate prejudice under the New York test for ineffective 

assiszaiice o f  counsel and has also failed to provide any objective evidence to support his claims 

iiiiclci- I’edcral 1mv.- Defendant’s bare assertion that he wanted to testify and did not do so is 

i i l j i l  I‘llcicnt to demonstrate that there was no strategic reason for his not testifying. Significantly, 

dcl.ciidant has i’ailed to demonstrate that lie was not informed that it was up to him to decide if he 

\I ‘IS ~cs t i f  in2 and that he was not independently aware ofthis right (see e.g. United States v. Defeo, 

I ( ) ‘ ) ( )  I .S.  Dist. Lexis 22523,  No. 90 CR250 [S.D.N.Y 19961). A review oftherecord demonstrates 

t h a t  iictcnciant’s attorney(s) did provide him with effective assistance of counsel. The strategy 

T 1-1c issue \\ as previously decided by the federal courts as outlined herein and no 
ttict.lccti\ c Lissistance of counsel was found. 
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citiccd. t h a t  defendant had serious learning and emotional deficiencies and could not have 

pi<iiiiic(j 11ic incident and could not I-cad or understand the statement he provided, was rationally 

,it  s i i cd  13) i ounsel L nder these circunistances, defendant’s testlmony may not 1m.e enhanced that 

dclk i isc  a i d  could have damaged it, thereby legitimizing the decision not to testify at trial.’ 

I l i . l~ i idmt  can not iiou in hindsight question his decision or the trial tactics. 

111 an! e\ cnt. i t  is unlikely that if defendant would have testified it would have changed the 

i c i t i l t  ol’tlic t r i a l .  It appears oiily in retrospect, after he has been convicted, that he alleges these 

c i a i n i s  Accordingly, under both the federal and state standards, defendant has failed to establish that 

hi. r ~ c c i i  ed ineffective assistance of counsel 

111 sum. counsel properly engaged in pre-trial motion practice and sought to suppress his 

statcmciit and the ear seats found in his apartment. Counsel even called a detective at the hearing 

aiid stimuously cross-examined witnesses. Additionally, counsel presented a well-reasoned and 

coscnt defense at trial. 

(’1-iminal Procedure Law $9 440.30 (4)(d)(i) provides that amotion to vacate ajudgment and 

sct cisitic ‘1 sentence may be denied, when the court reaches the merits if: 

( c l )  h i  allegation of fact essential to support the motion ( i )  is contradicted by a court record 
O I  other official docunient, or is made solely by the defendant and is unsupported by any 
orhcr affidal it  or evidence, and ( i i )  under these and all the other circumstances attending the 
ccisc. there is no reasonable possibility that such allegation is true. 

Lktl-ndant’s self-serving affidab it is insufficient and unsupported by any other evidence. 

1 I i t i < .  101- these imsons outlined herein, defendant has not shown that there is a reasonable possibility 

I)clL.ndaiit alleges that he wanted to explain to the jury that “he did not want to rob the 
plLicL- in the first place. and that only upon a pier [sic] pressured decision, my brother agreed to 
ti1 11 1- one ol’tlie \ eliicles that were to be robbed, but that he did not want and/or gained [sic] any 
hcnelit froni the theft of the ears” (g Defendant’s Exhibit “D”). 
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~ l i , i r  l i i \  '11 Icgiiions are true and this Court denies defendant's inotion without a hearing after also 

L C  i ~ i i t i ~ , r i i i g  ilic merits (C.P.L. b 440 3 0  [4][d]) 

\ddi cssing defendant's application to set aside his sentence, a motion to set aside a sentence 

p t , i \ i i C i n 1  to P.L. $ 440.20 is applicable only to a sentence which is "unauthorized, illegally 

itiip)icti. \ > I  othcruise in\,alid as a matter of law" (=People v. Minaya, 54 NY2d 360, cert. denied, 

I \ 1074). I n  the instant case. defendant's sentence is none of these things. Defendant was 

p i  optxi:, sentenced. Defeiidaiit's moving papers do not allege any ground constituting a legal basis 

10 \ c ~  rhc sentencc aside. The court is "expressly prohibited by C.P.L. fj 430.10" from altering a 

I J \ \  1'111 wi tcnce  once i t  has commenced (E People v Minaya, slip-a) even if it were inclined to do 

scb 2loreo\ ci-. defendant's speculation that his sentence on the felony-murder count was influenced 

b y  his coil\ iction of intentional murder is meritless based upon the trial record. Furtherniore, the 

appellate court, when reversing the conviction for intentional murder due to error in the prosecutor's 

CI t~ss-c\3miiiation o f a  witness at trial, held that there was no reasonable possibility that the felony 

n1iirdei- or robbery conviction were cffected by the error and did not reverse these convictions. 

Finally, a claim of an excessive sentence must be made on direct appeal, not by way of a 

mot ion  to \ .icatc sentence (People v. Boycc, 12 AD3d 728 [3d Dept. 20041); People v. Cunningham, 

.:I ) S  \ I )  7d 5 I O  [Zd Dept. 20031). 

Basctl on the foregoing, the motion to set aside his conviction and sentence is denied. 

Otdc.1- entered accordingly. 

l h c  Clerh of the Court is directed to forward a copy of this decision and order to counsel for 
\ 

/ 

tlic d:lc'ncicint and the District Attoiiiey. 
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