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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND

________________________________________ X
MUHAREM FICIC and DIFE FICIC, DCM PART 6
Plaintiffs, Present:
- against - HON. PHILIP G. MINARDO

DECISION AND ORDER
THE CITY OF NEW YORK, THE NEW YORK
CITY TRANSIT AUTHORITY and JEREMY Index No. 12057/04
PHILHOWER,
Motion No. 248-002
Defendants.

The following papers numbered 1 to 3 used on this motion the 26th day of April,
2007:
Papers

Numbered

Notice of Motion to Dismiss by Defendant

New York City Transit Authority, with

Supporting Papers

(dated January 19, 2007)......ccccceeeeevirinieennnnn. 1
Affirmation in Opposition by Plaintiffs Muharem and

Dife Ficic, with Exhibits

(dated March 8, 2007)........ccovvvvvrvviieeeeeenn. 2
Affirmation in Reply

(dated April 24, 2007).....cccccvvvieeeeiiiiieeeeeans 3

Upon the foregoing papers, the motion is granted and the complaint dismissed.
Defendant New York City Transit Authority moves by notice of motion on behalf
of itself and its driver (hereafter, collectively, the "NYCTA") for an order pursuant to

CPLR 3211 and 3212 dismissing the complaint on the ground that plaintiff Muharem Ficic did not sust
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a "serious injury” as that term is defined in Insurance Law § 5102(d). Plaintiffs Muharem
Ficic and Dife Ficic oppose the application.

This litigation arises from a motor vehicle accident which occurred on March 3,
2004 between a NCYTA bus driven by Jeremy Philhower and a 1991 Dodge Spirit
driven by Muharem Ficic. The accident occurred at the intersection of Victory Boulevard
and Morani Street in Staten Island, New York. As a result of the accident, plaintiff
Muharem Ficic claims to have sustained serious personal injuries and plaintiff Dife Ficic
has asserted a derivative cause of action. Plaintiffs commenced this action by the filing
and service of a summons and complaint on or about June 18, 2004. Issue was joined
by the service of an answer with cross claims against the City of New York on or about
August 12, 2004. By decision and order dated February 16, 2006, the complaint and all
cross claims were dismissed as against the City. The Note of Issue was filed on
November 21, 2006.

In his bill of particulars, Mr. Ficic (hereafter "plaintiff*) is alleged to have sustained
the following injuries: bilateral C5- C6 radiculopathy with denervation in the paraspinal
muscles; pain radiating down the left leg; pain in the neck and lower back; lumbar strain;
annular disc bulge and hypertrophic facet changes at L1-L2; mild annular disc bulge
with posterior spurring at C4- C5; bilateral foraminal narrowing at L3-L4, L4-L5 and
L5-S1; and knee contusion and bilateral knee pain. Plaintiff also claims that he was
confined at St. Vincent's Hospital on March 3, 2004, and to bed and house for an

unspecified period of time thereafter.

Summary judgnent is a drastic renmedy that should be granted only if n

i ssues of fact exist and the novant is entitled to judgnent as a matter

C
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Rot uba Extruders v Ceppos, 46 NY2d 223; Herrin v Airborne Freight Corp., 3

500. On a notion for sumrary judgment, the function of the court is issue

i ssue determnation (see Winer v Ga-Ro Die Cutting, 104 AD2d 331, affd 65

In maki ng such an inquiry, the proof nust be scrutinized carefully in the

favorable to the party opposing the notion (see dennon v. Mayo, 148 AD2d

order to prevail, the noving party nust present prima facie_evidence of its

judgnment as a matter of law (Al varez v Prospect Hosp., 68 Ny2d 320, 324).
failure to do so, the notion will be denied. Once a prinma facie show ng ha
however, the burden shifts to the party opposing the notion to produce ca

evi dence denonstrating the existence of triable issues of fact (Zuckerman v

York, 49 Ny2d 557, 562). In this regard, "nere concl usions, expressions o
unsubstantiated all egations or assertions are insufficient” to raise a tri:
562). Thus, summary judgnment, which operates to deprive a party of his or
Court, is only appropriate where the novant's initial burden of proof has |
and the opposing party has failed to adduce conpetent evidence denonstrati

presence of a genuine issue of material fact (see Persaud v Darbeau, 13 AD3

I nsofar as is applicable, the Insurance Law provides that there shal
recover danmges for personal injuries sustained in a notor vehicle accident
injuries may be characterized as "serious" within the neaning of section 5:
| nsurance Law (see |Insurance Law §5104[a]). Accordingly, upon a prima faci
by a noving defendant that plaintiff did not sustain a "serious injury", tli
to raise a triable issue as to the "seriousness" of his or her injury wl

di sm ssal of the conplaint (see Toure v Avis Rent A Car Sys., 98 Ny2d 345).
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In nmoving for summary judgnent, the NYCTA contends that plaintiff di
sustain a "serious injury" within the meaning of § 5102(d) of the | nsuran
support of this position, it relies upon the affirmations of Drs. Robert |:¢
Carciente, as well as plaintiff's own deposition testinony.

In his deposition testinony, plaintiff said that the bus hit himso h
like a bonmb (Ficic EBT p 29). Wile he never |ost consciousness after the
plaintiff clains that he did not know what was going on for about twenty s
36). He was taken by anbulance to St. Vincent's Hospital, where he was tr
di scharged after being given Ilbuprofen (id. p 40). Plaintiff also state
subsequently returned to the hospital a few nore tinmes in connection with t
but he could not renenber when (/id. pp 47-48). Four or five days after the
went to see Dr. Cerald Sciascia, a chiropractor, where he received daily
consi sting of nmassages to his back and neck (/id. pp 49-51). According to
the date of his deposition (/i.e., My 4, 2006) he was still seeing Dr. Sci
week (id. p 51). He presently clains that his whole body hurts. He also «
can no |longer do anything (/id. p 66).

On January 24, 2006, Dr, Robert Israel, a diplomate of the American E
Orthopedic Surgery, conducted a thorough orthopedic exam nation of the pl
including his spine, |eft shoulder, |Ieg and knees. At the exani nation, pleé
wearing a neck collar which was renoved at the tine of the exam nation. A«
Dr. Israel, plaintiff's cervical spine revealed a nornal lordosis, with nc
trapezi us nuscl e spasm present upon pal pation. Range of notion of the cer\

tested normal in flexion, extension and rotation when conpared with the &
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nor ns. Plaintiff's nuscle strength when tested also neasured normal, w
grasping power. In addition, there was nornmal proprioception, with no sen
and no radiation of pain or paresthesia. As to his left shoulder, the doc!
deltoid atrophy or tenderness upon palpation. Plaintiff's range of notion
be normal in flexion, abduction, adduction, external and internal rotation
ext ensi on when conpared to the accepted norms; no instability was detected.
drop arm Yergason, apprehension and speed tests were all negative. An ex:
of the thoracic spine reveal ed no abnormalities, with normal curvature and
spasm Exam nation of the |unbar spine also revealed a normal lordotic cury
spasns on pal pation. Sitting Laseque and straight-leg tests were negative
the stated nornms in flexion and extension, both forward and laterally. In
nmuscl e strength was also found to be normal. The exam nation of plaintiff’
bil ateral knees was unremarkable with normal strength detected in both fl¢
rotation, internally as well as externally, Based on the above findings
reviewing plaintiff's medical history and records, Dr. Israel concluded
orthopedic injury that plaintiff mght have suffered as a result of the
sprai ns and contusions, had resolved. He also opined that plaintiff prese
obj ective evidence of disability froman orthopedi c point of view

On February 5, 2006, Dr. Mchael Carciente conducted a thorough neuro
exam nation of the plaintiff. Once again, plaintiff appeared for his exam
a soft cervical brace, which he took off during the exam nation. Accorc
Carciente, plaintiff was nentally alert and fully orientated. Relative to

neit her nystagnus or non-facial asynmetry was exhi bited. Plaintiff's han
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strong bilaterally, with no spasticity, ankle clonus or Hoffnman's sign
strength in all of the mmjor nuscle groups of the upper and |ower extrem
nor mal . Plaintiff wal ked slowy, but without linping or favoring either f
plaintiff stated that barely touching the back of his neck with one finge
t ender ness, the doctor found no evidence of paraspinal spasm The sanme wa:
plaintiff's |lower back; his straight |eg maneuver was negative. Based uf
findings and his review of plaintiff's nmedical history and records, Dr.
pronounced plaintiff's neurol ogical exam nation to be nornal. In his op
plaintiff presented sonme subjective conplaints, there were no objective ne
findings to support either radicul opathy, spinal cord injury or any neurolo

In view of this evidence, the Court finds that the NYCTA has denonstr
entitlenment to summary judgnment by establishing prima facie that plaintiff
a "serious injury" within the nmeaning of the Insurance Law. Thus, in the
conpetent evidence raising a triable question of fact on this issue, the
be di sm ssed.

In attenpting to satisfy this burden, plaintiff has submtted an a
affirmation and the affidavit of Gerald Sciascia, D.C. In addition, plain
as exhibits uncertified hospital records and an unsworn copy of a EMdn
conduction study fromAllan B. Perel, MD. Because these reports were refe

defendant's experts, they are properly before the Court (see Flores v Stan

AD3d 804, 805; Navedo v Jaine, 32 AD3d 788).

In a narrative report dated February 21, 2007, Dr. Sciascia states tfF

entered the office for the purposes of exam nation and treatnment on Mrch
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foll owi ng an autonobile acci dentl. The report contains certain objective f
were made relative to plaintiff's care and treatnment, but there is no refer
on which any of these findings nmay have been made. Visual exam nation anc
pal pation of the cervical and |unbar paraspinal region were said to revea
evi dence of edenm and nyospasns of the paravertebral nusculature, while a ¢
orthopedic tests were found to be "positive". These included foram nal cc
cervical distraction, Jackson conpression, Goldwaites, Kenps, shoul der com
Soto Hall, Bakody's and Laseques testing, as well as bilateral |eg-raising
plaintiff's cervical and |unmbar ranges of notion were quantified and recorc
of these findings were related or conpared to the stated norns. Based up
findings, Dr. Sciascia rendered a diagnosis of cervical, thoracic and |
subl uxations; cervical brachial syndrone; sciatic neuritis; and cervical fl
injury. The doctor also concluded that plaintiff's synptons were causual ly
aut onobi |l e accident of March 3, 2004. According to Dr. Sciascia, an MR
plaintiff's cervical spine dated April 19, 2004, reveals mniml and mld
bul ges at C4-C5 and C5-C6, with degenerative changes, while an MRl of pla
| umbar spine taken on the sanme day shows a mninmal annular disc bulge at L
was also stated that an EMZ Nerve conduction study done on January 5, 2(
denonstrated (1) right nedian neuropathy at plaintiff's wist; and (2) bil
radi cul opathy with denervation in plaintiff's paraspinal mnuscles.

In the opinion of this Court, these evidentiary offerings fail to rais
that plaintiff's injures are "serious" within the neaning §5102(d) of the

see Toure v Avis Rent a Car Sys., 98 NY2d 345; Dufel v Green, 84 Ny2d 795,
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The report of Dr. Sciascia, while quantifying plaintiff's ranges of notion

them to accepted standards (see Manceri v Bowe, 19 AD3d 462), thereby |eav

Court to speculate as to their significance. |In addition, the failure of
reference or take into account the injury that plaintiff sustained to his i

1992 renders his opinion on causation speculative (see Bell v Raneau, 29

839).Equally troubling is the unexplained gap in treatnent from Decenber 20

May 2006 (Pommells v Perez, 4 NY3d 566) caused by the inconsistency betwee
doctor's record of plaintiff's last treatnent and plaintiff's deposition t
Dr. Sciascia fails to address the inpression of degenerative changes assoc
the disc bulge noted in the report of plaintiff's April 19, 2004 MR (se
Konbos, 29 AD3d 845). dearly, disc bulges and radicul opat hy, whether stan
or resulting from degenerative changes, do not rise to the |level of a stat

injury" (cf. Qigg v Murphy, 37 AD3d 1191, 1193; Mejia v DeRose, 35 AD3d 4(

Nor has plaintiff denonstrated that he was nedically unable to perform his
customary duties for 90 out of the 180 days immediately follow ng the acci

Uddin v Cooper, 32 AD3d 270, app denied ___ NY3d __, 834 NyS2d 89).

Accordingly, it is
ORDERED the notion for sunmmary judgnent is granted and the conpl aint
dismssed; and it is further
ORDERED that the Cerk enter judgnment accordingly.
ENTER,

s/ Philip G. Minardo
J.S.C.

Dated: June 29, 2007
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1Although not contained within the body of his affidavit, Dr. Sciascia attaches billing
reports which indicate that Mr. Ficic received treatment from March 10, 2004 until
December 30, 2004.



