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Petitioner, 

For a Judgment Pursuant to Article 78 of the Civil 
Practice Law a id  Rulcs, 

-against- 

DECISION 
ORDER 
and 
JUDtiMENT 

The Watcrfront Commission of New York Harbor, 
Michael Axeli-od as Commissioner of The Waterfront 
Coinmission of New York Harbor, Michael Madonna 
as Coiiiinissioncr of The Waterfront Commission of 
New York Harbor, Jeffrey R. Schoen, as Assistant 
Djrcctor of Licensing & E.I.C. of The Waterfront 
Coinmission of New York Harbor. 

Petitioner brings this Article 78 proceeding challeiigiiig the tenniiiatioii o f  his 

employment as Processor Foreman in New York Harbor. Since 1979, petitioner, Anthony 

Furiiia, was registered by respondent Waterfront Comussion ofNew York Harbor (“WC”) as 3 

“Special Craft” longshoreman, and was employed by different companies as tlic resull of 

successivc ownership changes. Furiiia claims that WC arbitrarily and capriciously revokcd his 

registration to work at the harbor. WC contends that it revoked Furiiia’s registration aflcr 

djscovering that he was 110 longer working in the capacity for which he was originnlly registered. 

Moreover, the WC claims that it had no jurisdiction to maintain Furiria’s rcgistralion, siiicc 

Furina’s en-lployer, P&O Ports 14‘P&0”), withdrew its sponsotsliip of Fuiina. 
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Petitioner worked for almost thirty years as a ~iicchanic, or “Processor Foreman,” L I J K ~ I -  a 

“Special Craft” longshoreman’s registration with the Waterfront Commission of New Y ork 

Harbor. According to an “Employer Certification Concerning Need for Persons Having 

Specialized Skills,” submitted to the Commission on March 27, 1984, a Processor Foreman 

“instructs inen assigned to hiin in processing and placing all military 
vehicles in their assigned areas. In general, thc processing consists of 
draining the fuel tanks, disconnecting batteries and performing spccialized 
preservative procedures to safeguard the individual units. The reverse 
procedures are followed in processing vehicles from vessels including 
hieling, starting & effecting minor mechanical repairs as required.” 
(Rcspondent’s Exhibit 3). 

On Novembcr 17, 2006, Jeffrey Schoen, Assistant Director o€Licensing & EIC with WC., 

notified P&O Ports that “[blased upon information received . . ., including [P&O’s] letter datcd 

August 22,2006, and an interview with Mr. Furina on October 5 ,  2006, it is apparent that Mr. 

Furilia is no longer working in the capacity for which he was registered.” (emphasis in 

original). The Ictlel- explained that P&O did not handle military vehicles and that Furina’s 

respoiisibili ties consjsled primarily of “lashing and processing” and “deciding which cars arc lo 

be towed onto slups and which ones are driven on.” (Respondent’s Exhibit 3). According to 

.Furha, P&O notified him verbally sometime in late November that WC had revoked his liccnsc 

to work 011 thc waterfront. 

According to Furina’s petition, Furina’s tasks and responsibilities nevcr changed 

throughout his thirty-year tenure as Processor Foreman. Tf anything, he assumed grcaicr 

iciponsibilities in his capacity as a mechanic. Further, he claims that neithel- his einploycr nor 

WC cver notified him that his duties, tasks, or responsibilities had changed. He also contcnds 

that the Oclober 5 ,  2006 “interview,” in which WC officials questioned him about his 
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eiiiploynent, concerned an unrelated matter and that he was unaware such infonnatioi~ could 

potentially afkct his registration status. 

On December 28,2006, Robert Scavone, General Counsel for P&O Ports, notified WC 

that it was withdrawing its December 21, 2006 attempt to “reactivate” Furina’s registration. 

P&O had apparently “decided instead to seek the approval of the Waterfront Coininjssjon for thc 

appointment of Mr. Furina as a Port Superintendent.” (Kespondent’s Exhibit 2). Atlaclicd to Ihc 

letter was an application for a license to be issued to Furina as Pier Superintcndent. On February 

5, 2007, Furilia was issucd a temporary pennit as Pier Superintendent. 

1r. Conclusiorzs of Law 

The Waterfront Commission claims that i t  did not revoke Furina’s registration, but 

instead had (‘no jurisdiction . . . to maintain” the regisiration because P&O “withdrew ilicir 

sponsorship of the Petitioner” via the December 28, 2006 letter. This argument overlooks the 

fact that WC revoked Furina’s registration on November 17, 2006, over a month hcjore P8rO 

withdrew its sponsorship of Farina. At that point, WC still had jurisdiction to maintain Furinil’s 

registration. Thus, WC’s argument that it could not have revokod Furina’s registration hccause 

P&O had previously withdrawn its sponsorship is without merit. 

Thc issue lheu bccornes whether WC’s decision lo revoke Funna’s registl-ation was 

arbitrary and capricious as would warrant judicial review under- Article 78. It has bceii staled 

that “whetlier it bc called due process or not, an individual is to be free from arbitrary and 

capricious rules aiid hearing procedures.” Lindemann v. Anzerican Horse Shows A.sstr . ,  1 64 

Misc2d 337, 949 { 1994). “The lack of fundamental fairness in a disciplinary proccdiiig 

particirlarly wlicre such proceeding runs afoul of the organizatioii’s OWIJ iritemai proccdlires, 

rules and regulations, may result in a finding by the reviewing court that the rcsdling decision 
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was arbitrary and capricious.” Mubnrnk v. XYZ Two Way Radio Service, /t7c., 12 Misc3d 

1 163(A) (King’s County 2006); Rapackis v. Board of Fire Commissioners, 75 AD2d 8 17. 8 I7 

(2d Dept. 1980). 

Here, the Waterfront Commission is required by statute to provide Iicarings hcforc 

revoking or suspending a worker’s license or registration, ‘The coniinission may . . . OH 

coniplaiiit of any pcrson, including any public official or agency, institute proceedings to I-cvokc, 

cancel or suspend any license or registration after a lzenring at which thc liccnsec 01- i - ~ ~ i s i r i m ~  

and uii-y person rnakirlg such oonzphint shall be given the opporiurzity to he hecud[.]” 

McKinney’s Uiicons Laws of NY 5 9847 (Waterfront and Airport Coinmission Act 9 1 ; .L 1053, 

ch 882, as amended) (emphasis added). Having been deiiied such a hearing, Furina was iinFail-ly 

stripped of his registration without the opportunity to explain: (i) how his e m p l o y n e ~ ~ ~  with P&O 

comported with the Processor Foreman description contained in the longsliorcman’s rcyistl-y, or 

(ii) why any discrepancies may have existed. Given Furina’s thirty-year tenure as a dedicalcd 

worker on the harbor, and Ihe failure to provide him with a hearing in violation of thc 

Commission’s own mandate, the court finds the Waterfront’s Commission’s decision lo bc 

nrbitrary and capricious. Accordingly it is 

ORDERED, ADJUDGED, AND DECREED that the November 27,2006 dccision oflhc 

Waterfront Commission of New York Harbor to revoke petitioner’s registl-ation is vacated; aiiri i l  

is further 
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