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ANNED ON 7151200> 

SUPREME COURT OF THE STATE OF N L W YORK - NEW YORK COUNTY 

Index Number : +l 'I 690512006 
PAGAN, YVONNE 

BRD OF EDUCATION 
Sequence Number : 001 

vs 

INDEX NO. 

MOTION DATE . 5/4/04 
MOTION SEQ. NO \ 

ARTICLE 78 MOTION CAL. NO, 

W 

. ..... rY,,Q.J, 11uiriner8a I to were read on thls motion tolfor 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-M otion: 

I Upon the foregoing papers, it is ordered that this motion 

MOTION IS DECIDED IN ACCORDANCE 
WITH ACCdMPANYlNO MEMORAWM 
DECISION AND ORDER, ---- 

- v- 

INAL DISPOSITION NON-FINAL DISPOSITION 

> D O N O T P O S T  I-J REFERENCE 
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Plaint iff, 
-against- 

BOARD OF EDUCA'I'ION OF THE CITY SCHOOL 
DISTRICT OF THE CTTY OF NEW YORK; and 
JOEL 1. KLIEN, as Chancellor of the City School 
District of thc City of New York, 

Defendants. 

INDEX NO. 11 6905/2006 
DECISION & ORDER 

Plaintiff is a former employee of defendants who was terminated pursuant to a stipiilation 

between the parties, stating plaintiff would be immediately terminated if she was cxcessively 

absent. Plaintiff has brought a cause of action for breach of contract, arguing derendanls 

nvcrt 111 e wrorigrully ternijnated her pursuant to the stipulation. Defendants now m 

action to ail Article 78 proceeding and to dismiss for failure to 

A. PlcrintifS's Proqf 

The following facts are taken from plaintiffs verified complajnt. Plaintiff was a tenured 

teachcr cinployed by defendants, most i-ecently working at the Park Slope Education Complex ai 

Middlc School 88 in Brooklyn, New York. On or about March 1, 2005, defendants pi-derrcd 

disciplinary charges against plaintiff pursuant to Education Law $4  2590-J and 3020-a, citing 

excessive absence from work. The charges were resolved by the parties without a ibmial hcariiig 

by executing a Post Chargc Stipulation of Settlement ("Stipulatinn"). Pursuant to tlie Stipulation, 
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plaintiff aagrced to pay a $6,500 fine and complete a thrce year probationary period, dwiiig which 

she would bc liiiiited to I O  absences per year, or she could be sunimarily dischargcd. The 

Stipulation stated that absences duc to plaintiff being summoned for jury duty or a court 

proceeding would riot count towards the ten allowable absenccs, provided that plaintiff 

inmediately submitted proof of the court appearance upon her return to work. Tlic Stipulation 

was executed and bccame effective on or about May 18,2005. 

Tho verifwd complaint also said that by letter dated 3111~ 12, 2006, hut nnl  rcccivcd by 

plaintiff until August 31, 2006, plaintiffs principal, Ailene Altmari Mitchell, notified hcr that shc 

had been terminated immediately for absences exceeding 10 days. The coinplaint aIleges that 

plaintiff had submitted proof of three absences due to court appcaranccs, which rncaiit her 

absence count was only eight days for the year. hi her opposition to defendants’ motion, she has 

submitted copies of the Stipulation, her termination letter, her School Kecord of Teacher’s 

Absence for the 2005-2006 school year, and two appearance notes from thc Richmond County 

Civil Court, dated June I ,  2006 and Junc 15,2006. 

B. Uefenduizts ’ Proof 

Dcfendants do not present any evidence contradictiiig plaintiffs submissions. 

Defendants note that the Stipulation states plaintiff was abscnt 39 and 5 1 days during the; 2002- 

2003 and 2003-2004 school years, respectively. Defendants also point out that thc Stipulation 

only allows .an abscnce exceplion for a court appearancc when the plaintiff was summoned to 

court and immediately supplied documentatioii upon returning to work. Defendants furthcr 

highlight that plainliffwaived her tenure right to a hearing pursuant lo the Stipulation. 

C, The Stipulation 
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Thc Slipulation providcs in part: 

2. Respondent agrees that for the school years 2005-2006,2006-2007 and 2007-2008 
she will be on a probationary period, whereby should she excced tcn (1 0 )  days pcl- 
school year in ahsences she will be automatically terminated thereby waiving her 
right under Education Law Section 3020-a. 
Respondent understands and agrccs that all abscnces, with the exccption of Lhc 

-reasom listed below, may be considered towards absorices speci Ged in pa~-agraph 
2 above: 

(b) 

3. 

... 
In the cvcnl that the Responden1 is sLiIriiiioned to appear forjiiry duly or a 
court proceeding, the Respondent must iminediatcly subinit proof of j iiry 
sorvice or verification that she appearred in coru-t. upon her rciurtl lo 
school; 

... 
4. LJpm belief that the Respondent has violated the Stipulalinri the Supeiiiitciidcnt or 

their designee will present documentation to the Officc ofT,egal Scrvices for a 
final (letemination as to whether the Respondent violated the Stipulation and 
should bc automatically terminated. 

Respondent affirms that she has entered into this agreement freely, k~iowingly arid 
openly, without coercion or duress, and that she has voluntarily waivcd all 
statutory, contractual, constitutional or other rights she may h a w  held i n  this 
matter, including her right to a hearing in accordance with Education Law $3020- 
a. 

_.. 
11. 

Ddendants argue that plaintiffs complaint should be converted to an Article 78 pursuant 

to CPLR 5 103(c). 'l'hey contend that although plaintiff couches her claim in thc language of 

contract law, in  essence, hcr complaint seeks review of an administrative decision l o  terminate 

her eniployment. Dehidanls further argue that plaiiitifrs complaint should be dismissed 

because shc failed to adduce evidence that her tcrminatian was made i n  bad faith. They coiilentl 

that because plaintiff was undcr probation and does no1 claim defendants violatcd any 

constitulioiral provision, statute, or dccisional law, she has no claim for reinstatement. 

Plaintiff argues that her claim was properly brought as a cause of action for brcach or  
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contract. She contcnds that she seeks specific performance of a contractual obligation. Shc 

further argues that she is a tenured employee and that the bad faith standard only applies to 

probationary employees. Finally, plaintiff argues that defendants’ motion is premature, bccausc 

pIainti€f was not rcquired to set out in detail all facts at the pleading stage. 

112. Conclustons ofLaw 

A 

Plaintiff is sceking a declaration that hcr terrninatjon by the Board of Educatioii is null 

Motion lo Convert to Article 78 Proceeding 

and void and asks for rcinstatcment with back pay. Though she slates a breach of contract cause 

of action, she is challenging the determination o f a  governmental agency for violating a 

stipulation entcred into as a result of agency charges arid a hearing. Because hw c lam is 

fundamentally premised upon the contention that the administrative determination tcrnlinaiing 

her einploymerit was wrongful, it should h a w  properly been brought as an Articlc 78 procccding. 

See Todms Y. City ofNew York, 11 A.D.3d 383,384 (1st Dept. 2004). 

Plaintiffs cases cited in opposition, arc inapposite. In Barrier Mo~or. Fuels, hzc. 1’. 

Boardman, 256 A.D.2d 405 (2d Dept. 1998), plaintiff was seeking specific perforriiance o f  a 

contract lo construct two gas stations, whch had been put on hold. Tn Mitchell 11. Board c f E h c .  

ofcity Schoof Uist. of C’ity of New Yovk, 15 A.D.3d 279 (1st Dept. 2005), plaintiff was sccking 

cnforcemcnt of a stipulation maintaining her salary following reassignment. Neither casc deals 

with an administrative dctermjnation to terminate employment. Tn Golonzb v. Board ofEduc. cf 

City School Disc. ‘fCrty of New York, 92 A.D.2d 256 (2d Dept. 1983), plaintiff was sccking 

damages alone for salary unpaid during an unlawful ouster, but was not seeking ~~ullificalion 01‘ 

an administrative determination and reinstatement as in thc case at bar. Therefore, defcndants’ 

4 

[* 5 ]



motion to convert to an Article 78 proceeding is grauted. 

B. Motion to Dismiss 

It is scttled that a teacher may voluntarily waive her teiiurc rights under Education Law 6 

3020-a in exchange for withdrawal of disciplinary charges. See Ahruinovich v, Board ufLd. ?/’ 

Centrul School Dist. No. 1 of Towns of‘Broakhaven uiid Smitlztoum, 62 A.D.2d 252 (2d Dept. 

1978). AS a result, with respect to absenteeism, plaintiff was essentially a probationary 

eimployee. auhjact to teiniination by the Office of Legal Services without the right to a 4 3020-a 

hearing. Thus, during her probationary period, any dismissal due to absenteeism should be 

reviewed under the standard for probationary employees. See Wilsan v. Bratton, 266 A.D.2d 140 

(1st Dept. 1999) (analyzing termination of police officer on dismissal probation for previous 

incidents under bad h i lh  standard); Weir v. Bratton, 4 A.D.3d 160 ( I  st Dept. 2004) (police 

officer on disciplinary probation failed to meet burden of showing bad faith). 

Plaintiffs hi1 to cite any cases to counter this conclusion. The language of the Stipulation 

is clear; plaintiff was in a “probationary period” during which she waived her tenurc right to a 

hearing, and could be terminated for violation of the Stipulation. Plaintiff retained her status as a 

tenured employee in all other aspects, but with regard to absenteeism, she was a probalionary 

eniployce. Therefore, “hludicial review ... is lirnitcd to an inquiry as to whcther thc tcm1inalion 

was made in bad faith.” Thomas v. Ahate, 21 3 A.D.2d 25 1 (1 st I3ept. 1995). 

Plain~iff submitted evidence of two morning court appearances 111 which shc was a 

3eFendanthespondent. The first document indicates that the matter was adjourned at 11 140 X I T L ,  

aftcr a court appearance. The second document demonstrates that she applicd €or a1 Ordcl- lo 

Show Cause an June 15, at 10:45 am., at the courthouse and would pick up that Order lo Show 
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Cause on June 1 G, 2006, the next day and the third day of alxencc for an alleged court 

appearancc. Consequently, the documents submitted by plaintiff/petitioner establish that she was 

not summoned to court on either June 15, the morning she chose to obtain an Order io Show 

Cause, or June 16, the morning she was to pick up thc Order. Furthennore, plainiiff does not 

claim she timely submitted proof of the court appearanccs, as required by the Stipulation. 

Nothing in thc record indicates that defendants violated thc Coiistitution, a statute, or decisiorlal 

law. Sincc plaintiff haa no tenable claim that her dismissal was based on bad fdith, derendanis' 

;notion to dismissed is granted. See Batista v. Kelly, 16 A.n.3d 182 (1 st Dept. 2005). 

Accordingly, it is 

ORnERt;.I> that the motion of defendants Board of Education of the City School District 

of the City of New York, et. al. to convert this action to an Articlc 7 8  proceeding, is grantcd; and 

it is further 

ORDERED that the caption of the procccdjng shall read: 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ L r _ _ _ _ _ _ - - - ~ ~ - - - - ~ ~ ~ - - ~ ~ " - ~ ~ ~ ~ - - - - - -  X 
In the Matter of the Application of 

YVONNE PAGAN, 

Petitioner, 

For an Order Pursuant to Article 78 of the Civil Practicc 
Law and Kules 

-again st- INDEX NO. 116905/2006 

BOARD OF EDIJCATION OF THE CITY SCHOOL 
DISTRICT OF TEE CITY OF NEW YORK; and 
JOEL 1. KLIEN, as Chancellor of thc City School 
ilistrict of the City of New York, 

Respondents. 
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and it is further 

ORDERED that the motion orrcspondents Board of Education of the City School nisirict 

of the City of New York, ct. al. to dismiss the Article 78 preceding, is grantcd. 

Datcd: June 18. 2007 
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