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Plaintiffs, 

-against- 

CS SCF MANAGEMENT LIMITED, CREDIT SUISSE 
FIRST ROSTON, CREDIT SUISSE FIRST BOSTON 
(USA), C'S ClAPITAL PARTNERS, LTD., CS 
S'I'KUC:'l'IJRE',D CREDIT FUND, LTD., CREDI'I 
SUISSE F I N D  ADMTNISTRATTON LIMITED, and 
QUEENSGATE BANK AND TRIJST COMPANY, LTD., 

Index No. 60 

r .  
/ 

151/03 

In motion sequence nuniber 022, plaintirf C2C Consultants, Ltd. (C2C) moves lor partial 

suminary jiidgnient on tlic eighth cause of action for breach of a loan agreement, CPLR 3212 (e). 

The undcrlyiiig facts and procedural history of this coniplcx commcrcial action havc bccn 

fully set forth in tlic court's prior dccisions on the parties' numerous motions and will not bc 

repeated here, cxccpt as necessary for clarification. 

The court notcs that this is C2C's second motion for partial summary judgment as to 

liability on Ihe eighth cause of action asscrtcd in thc first amended complaint, By decision and 

order dated Scptembcr 2 1, 2005, the court denied the prior motion on the ground that genuine 

triable issues of matcrial fact existed and that the motion was then premature iiiasmuch as issue 

had not yct bceii joined and discovery had not yet been conducted regarding the negotiation, 

creation, interpretation, tcrms, and/or pcrformancc of the pledged account agreement (the P M )  

and the strategic consulting agrecmcnt executed in 1999 (the 1999-SCA). 
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In the eighth cause of action, C2C seeks from defendants CS SCF Managemciit Limited 

(the Manager), Credit Suisse First Boston (CSFB), Crcdit Suisse First Boston (USA), CS Capital 

Partners, Ltd. (CS Capital), and CS Structured Crcdit Fund, Ltd. (the Crcdit Fund) (collectively, 

the CS dcfendants) and Crcdit Suisse Fund Administration 1,imited' (the Administrator) 

coiiipensatory damages equal to the $1,500,000 principal of a loan, togcther with dcfault interest, 

pursuant to a loan agrccment. Thc loan agrcement was executed on January 3 1,2002, by C2C, as 

thc lender, the Crcdit Fund, as the borrower, and the Manager. The loan agreement authorized 

the Credit Fund to draw down a maxinium ol'$1,500,000 from an account then maintained in 

C2C's namc at defendant Queensgate Bank and Trust Co., Ltd. (the pledgcd account), established 

pursuant to the terms of thc PAA. The loan agreement further authorized the Credit Fund to use 

the runds only to providc debt financing to Resource Partncrs Group 1,iniited (WG), a Credit 

Fund asset, by subscribing for RPG loan notes. 

Thc Credit Fund subsequently withdrew the fiinds from the pledged account and invested 

them in WG in cxchangc for unsecured "A" loan notes. 

Thc RPG loan agrecnient requircs the Credit Fund to rcpay the loan upon the happening 

of certain cvents, which include the partial or full repayment of the W G  notes or the sale (terrncd 

a "Iicalisation" at loan agreemciit 5 5.  1), of the Credit Fund's intcrest in RPG. On July 22, 2003, 

RPG redeenied RPG loan notes held by the Credit Fund, in full (E Jul. 22,2003, Redemption 

Noticc). In Fcbruary 2004, thc Credit Fund sold its remaining interest in W G  to nonparty Vision 

Capital lor approximately $1,898,000. 

'By order dated September 23, 2005, this court dismissed defendant Credit Suisse Fund 
Administration Limited from this action. 
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The Credit Fund did not repay any portion of the loan or accrued interest, nor did it notify 

C2C that the abovc mcntioned cvcnts had occurred. Instead, the Credit Fund authorized RPG's 

directors to use the proceeds of the redemption to purchase IIPG "B" preference shares. 

In the loan agreement, C2C reserved the right to demand immediate repayment of the full 

balance of the loan, together with unpaid and accrued interest, at any time after a default by the 

Credit Fund of any of its obligations under the loan agreemcnt, whcthcr or not the default was 

beyond the Credit Fund's control. 

C2C alleges that the Credit Fund has deCdted on ils contraclual obligations by hiling to 

pay the loan principal or interest, to use best efforts to cnsiirc such repayment, and to notify C2C 

that i t  had received a redemption payment from RPG and, later, sold its RPG equity interest. 

C2C argues that, thcrcfore the Credit Fund is obligated to repay the cntire balmcc due, togcthcr 

with default interest calculated at 15% per annum, compounded daily. 

C2C now seeks to recovcr tlic $1,500,000 principal amount, togcthcr with default intcrcst 

totaling $708,904.1 1, as o r  September 14,2006, together with default interest accruing after that 

date, from the CS defendants, as jointly and severally liable under the loan agreement, on the 

ground that the Credit Fund's contractual obligation to pay has been triggered. 

In opposition, the CS dcfendants contcnd that C2C lacks standing to demand repayment 

of the loan because the monies should be paid, i l  at all, to the pledged account and because C2C 

is not ultimately entitled to the monies in that account. The CS defendants contend that, 

therefore, the court sliould search the record and grant summary judgment in their Lvor on the 

eighth causc of action, citing CPLR 3212 (b). 

A loan agreement must be interpreted pursuant to the same principles that govern all 
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contracts (In rc I,uis Elec. Contr. Cow., 149 BK 751, 758 [Bankr EDNY 19921; see Otto Roth & 

C h . ,  Inc. v Gourmet Pasta, Inc., 277 AD2d 293, 295 [2d Dept 20001). Wherc thc intcnt of the 

parties is expresscd by the clear and unambiguous terms of a written contract, the contract should 

be enforccd as written (American Express Bank Ltd. v Ilniroyal, Inc., 164 AD2d 275, 277 [ IJ t  

Depl 19901, appeal dcnicd 77 NY2d 807 [1991]). 

'I'hc documentary evidence conclusively dernonstratcs that C2C has the right to demand 

rcpayment of' the sub-ject loan, togcthcr with interest, from the Credit Fund. The loan agreenicnt 

defines C2C as thc "lender" and the Credit Fund as the 'lborrowcrl' (m 1,oan Agr., 77 1, 2). 

Further, thc loail agreement requires the Credit Fund to repay C2C a proportional amount of the 

loan principal from any amounts received by the Credit Fund from RPG, "whether in repayment 

or the RPG Loan Notes or from any Realisation, in thc following order: (a) first, to the Lender (in 

repaymcnt o1'the Loan) and , . , (b) second, to thc Borrower until it has been repaid its aggregate 

dcbt and equity investmcnt in RPG" (d, 8 6.1). A "Realisation" is defined as "a sale, flotation or 

othcr disposition of RPG, whethcr in wholc or in part" (a, 0 5.1). The loan agreement, thus, 

rcquires that, in the event of repayment of the RPG loan notes or a realisation by sale of RPG, the 

Credit Fund must apply any amounts received to repayment of the loan in priority to other 

payinenls or obligations. 

In addition, the loan agreement authorizes C2C, and no one else, to demand immediate 

repaymcnt in full upon thc Credit Fund's default. The parties to thc loan agreement expressly 

rescrve to C2C 

thc right to demand immediate repayment of the full amount of the 
Facilily (togctlier with all unpaid accrued interest and any other sums 
then due under this Agreement) at any time afler the occurrence of the 
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Event of Default (for whatever reason and whethcr within or beyond 
the Borrower's or the Lender's control and whether or not any Event 
of Dchult is continuing). 

(U, g 12.) 

Ilowuvcl-, contrary to c'2C's pleadings and initial arguments, nothing in any of the written 

agreements indicates that any of the remaining CS defendants agreed to be jointly and severally 

liable for tlic C'rcdit Fund's paymcnt obligations undcr the loan agreement, as C2C tacitly 

recognized in its reply brief in which it sought relief solely against thc Crcdit Fund. Therefore, 

tlic branch ofthe motion [or relief against the CS deferidants othcr than the Credit Fund is 

dcnicd. 

The record conclusivcly demonstrates that the Credit Fund is obligated to rcpay the 

principal amount, together with interest, to the pledged account. There is no dispute that the 

Credit Fund drew down $1,500,000 from the pledged account pursuant to section 4 of. the loan 

agreement and that two events triggering the Crcdit Fund's contractual repayment obligation 

occurred. The first cvcnt occurred on July 22, 2003, when IiPG redeemed the Credit Fund's RPG 

loan notcs in full (see Jul. 22, 2003, Redemption Notice). Pursuant to section 6 of the loan 

agrccmcnt, upon such redemption, the Credit Fund must apply the funds it receives to repayment 

of the loan principal. The second event occurred on February 19, 2004, when the Credit Fund 

sold its rcmaining interests in RPG to nonparty Vision Capital for approximately $1,898,000. 

The sale constituted a realisation as dcfincd by thc contract and again triggcrs the Crcdit Fund's 

obligation to pay C2C interest on the loan from the realisation proceeds within 10 business days 

after the event (E RPG Loan Agr., $ 5  5.1, 5.2). 

Despite the occurrence of these events, thc Crcdit Fund did not pay any portion of the 
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principal or interest due. Either of these payment hilures constitutes an event of default as 

d e h e d  by schediile 2 of the loan agrccment.2 

?'he occurrence of tlic defaults also triggered the Credit Fund's contractual obligation to 

immediately notify C2C of the event. The loan agreement requires the Credit Fund to "notify thc 

Lender of'thc occuixnce 01' any Event of Default or Potential Event of Default immediately upon 

becoming aware oi'it" (d, 8 I 1.3). Failure to notify similarly constitutes an event of default 

under schcdule 2 ofthe loan agrucnicnt. The Credit Fund does not deny C2C's allegations that 

the Credit Fund hiled to t imdy notify C2C of RPGs rcdcmption of the loan notcs or of the sale 

of its equity interest in RFG and that C2C scrvcd a notice oldefault datcd April 2, 2002, and 

repeatedly requested detailed notifkitions of the note redemption and equity salc. 

'I'he Credit Fund's iiiultiple dehults entitled C2C to demand irnrnediate payment of the 

accelerntcd unpaid balance, pursuant to section 12 of the loan agreement. Despite receipt of such 

demand, the Credit Fund has failed to make any payments under the loan agreement. 

Further, the Credit Fund's payment defaults also entitle C2C to demand payment of. 

'Schedule 2 of the loan agreement provides that: 

Each of the following events and circumstances shall be an Event of 
Default: 

(a) The Borrower fails to pay m y  sum payable under this Agrcement 
when due, , , , 

(b) Tlic Borrower hi ls  duly and punctually to perform or coinply with 
any of its obligations under this Agrcement and, in the casc only of a 
hilure which in the opinion of the Lendcr is capable of remedy and 
which is not a failure to pay money, does not remedy that failure to 
the Lender's satisfaction within 7 days (or such longer period as the 
Lender may approve) after receipt of written notice from the Lender 
requiring it to do so. 
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interest at tlic default rate, as speciGed in the loan agrecment. The default interest is set at the 

rate of 15% pur annuin, compounded daily, both before and aftcr judgment (2, $ 13). 

Although C2C is entitled to demand payrncnt from the Credit Fund, the relevant contract 

provisions conclusivcly dcmonstratc that the parties intended that the monies be depnsitcd into 

the pledgcd account. 

Pursuant to thc 1999-SCA, the CS defkndants retained C2C as a strategic consultant to 

providc advicc to the Manager in exchange for consulting fccs payablc to C2C by the Manager in 

accordance with a specificd formula (E 1999-SCA, 5 7). In certain circumstances (delineatcd 

in the amended and rcstated i'und management agreement (the 2000-FMA) executed on March 

14, 2000, by the Manager., the Credit Fund, and CS Capital, and in the 1999-SCA), C2C is 

required to rcpay a portion of. the consulting fees to the Manager. The 1999-SCA rcquircd C2C 

to fund an account pledged to the Manager containing $6,000,000, as collateral to secure its 

pokntial dcbt to the Manager. The 1999-SCA also spccificd thc circunistanccs whcn tlic monics 

in  the pledged account could be released to C2C (see id., 5 7.3 [d]). 

The partics agreed that I'unds in the pledged account could be loaned to thc Credit Fund 

for investment in RPG. The loan agreement provides that "for purposes of the Pledgc 

Agreement, thc Manager and the Borrower expressly approvc the Loan as an investment or  

Collateral" (RPG 1,oan Agr., 9 15.8; see PAA, 5 3 [b]) held in thc plcdgcd account. The PAA at 

section 2 defines collateral as "(a) the Pledged Account, (b) all contract rights, claims arid 

privilugcs in respect ofthe Plcdgcd Account, including all rights, claims, and privileges of [C2C] 

to any deposit account, and (c) all amounts now or hercaftcr deposited in the Pledged Account." 

The parties fiirthcr agreed that, if the RPG loan wcrc repaid, any repayment would be 
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made to the pledged account. The loan agrccnient provides that "[eJach payment by the 

Borrower under this Agreement shall be made . . . to the Imder 's  account [the. plcdged account]'' 

L id., tj 9). The loan agrecmenl also provides that the Manager and tlie Borrower "acknowledge 

that should any part of the Loan not be repaid to the Lender, it shall be considered a reduction of 

the Collateral, and to the Consultant Excess Amount (as defined in the Pledgcd Account)" (id., 5 

15.8). In i k t ,  in calculating thc consultant excess amount, the Administrator deducted the 

$1,5OO,OOO l iPG loan principal from the amount of the consultant excess amount. Thus, clearly 

the parties intended the Manager, not C2C, to assume the risk o l  nonpayment of thc RPG loan to 

thc pledgcd account by agrceing that there would be a reduction in its sccurity intcrcst in the 

account. 

For thesc reasons, the Credit Fund must deposit tlie outstanding principal and default 

interest due into a11 escrow account set up and maintained at nonparty Citi bank, N.A., pursuant to 

court order datcd Novcmber 14,2005, as C2C recognized in its reply brief (E C2C Reply 

Memo of Law, Oct. 10,2006, at 5) .  

The parties next dispute whether C2C is entitled to the immediate release of the monies in 

the pledged account and whether C2C or the Manager is ultimately entitled to all, or a portion, of 

these monies pursuant to the provisions of the 1999-SCA, the 2000-FMA, and the PAA 

regarding payment of the clawback amount and consultant excess fee. Thc parties have raised 

these issucs in grcater dctail in motions designated sequencc nunibcrs 027 and 03 1. Thcrefore, 

Lhc court refers the partics to its decisions and orders on those motions. 

Accordingly, it is 

ORLIERED that motion sequcnce number 022 is granted to the extent of granting partial 
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summary judgment as to liability on the eighth cause of action asserted in the f k t  amended 

cornplaint, in favor of plaintiff C2C Consultants, Ltd., and against deleridant CS Structured 

Credit Fund, Ltd., as follows: dcfciidant is dircctcd to dcposit $1,500,000 million, together with 

default interest as prayed fbr and allowable by law at the rate of 15% per annum, compounded 

daily, froni tlic first date of default, until entry of judgment, as calculated by the Clerk o l  the 

C'o~ui-t, and thcrcaftcr at the statutory ratc, together with costs and disbursements to be taxed by 

the Clcrk upon subiiiission of an appropriate bill of costs, into the escrow account maintained at 

noiipaity C'itibank, N.A. ,  pursuant to court order datcd Novcnibcr 14, 2005; arid it is further 

ORDERED that the causes of action remaining in the first amcndcd complaint shall 

contiiiuc. 

Ilatcd: June 29, 2007 

ENTER: 

r 

J.S.C. 
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