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Plaintiffs, 

-ag a i n s t - 

CS SCF MANAGEMENT IJMITED, CRRIII'I' SUISSE 
FIRST HOSTON, CREDIT SIJISSE FIRST BOSTON 
(IJSA), INC'., CS CAPITAL PARTNERS, LTD., CS 
STRUCTIJRED CRETII'J' FUND, LfD.,  CREDIT 
SUISSE FUND ADMINISTRATION LIM1'IH>, and 
QUEENSGA'I'K HANK AND TRUST COMPANY, LTD., 

Counterclaim-I'laintiffs, c ,  
-against- 

JOT-lN M. VAN DEVENTEK, JAMES R. CLARK, 
and C2C CONSULTANTS, LTD., 

Index No. 603 15 1/03 

Herman Calm, J.: 

Motion scqucnce numbers 027 and 03 1 arc consolidated for purposes ol'disposilion. 

In scquence numbcr 027, dcfcndaiits CS SCF Management Limitcd (the Manager), Credit 

Suisse Firs1 Boston (C'SFB), and Credit Suissc First Boston (USA), Inc. (CSFB [JSA) move for 

partial summary judgment on the first, second, third, fourth, sixth, and seventh causes of action 
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asserted in the first arnended complaint, CPLR 3212. In sequence number 03 1, plaintiff C2C 

Consultants, Ltd. (CZC) moves for partial summary judgment on the seventh cause of action 

asserted in the first amended complaint and on the ninth and tenth amended counterclaims. The 

Manager, CSFB, CSFB IJSA, and defendants CS Capital Partners, Ltd. (CS Capital) and CS 

Structured Credit Fund, Ltd. (Credit Fund) (collectively, the CS defendants) cross-move for 

partial summary judgment on the seventh, eighth, and ninth causes of action asserted in thc first 

amended complaint and on thc ninth and tenth amended counterclaims. 

The underlying facts and procedural history of this complex commercial action have becn 

f~ i l ly  set lorth in this court's decisions and orders determining the parties' nuinerous prior motions 

and will not be repeated hcrc, except as pertains to the motions consolidated herein. 

CS Ikfcndnnts' Motion 

a. 1 ", 2"", 3rd, 4Ih and 6'h Causes of Action: 

Thc motion designated sequence number 027 is movants' second motion for partial 

summary judgment on the iirst, third, fourth, and sixth causes of action and movants' third such 

motion on tlic second cause of action, of the first amended complaint, Thc within motions are 

not motions to reargue or renew, but are denominated as new motions. Whilc movants' 

urgumcnts hcre vary somewhal from motion to motion, they seek the same relief in each motion. 

A movant is required to present all arguments when seeking relief in the same motion, in the 

interests of fairness and judicial economy. Duplicative motion practice is palpably improper (see 

Ofman v Campos, I2 AD3d 581, 582 [2d Dept 20041, Iv dismissed 4 NY3d 846 [2005]; 

Clissuras v Concord Village Owners, 299 AD2d 446 [2d Dept 20021; 22 NYCRR 130-1 . I ) .  

Thercforc, having once considered and decided those branches of the motion for partial summary 
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judgiiient on the h s t ,  second, third, fourth, and sixth causcs of action, the court will not now 

reconsider them. The parties arc rcfcrred to the earlier decisions. 

b. 7Ih Cause of Action: 

Z Iowever, the court will consider the branch of. the motion for partial summary judgmcnt 

on the seventh cause of’ action. 

In thc scvcnth cause of action, C2C alleges that, pursuant to the terms of the strategic 

consulting agreement executed by the Manager and C2C in  1999 (the 1999-SCA), C2C is 

ciititlcd to recover certain funds (the clawback amount) held in a particular bank accouiit, 

referred to either as the pledgcd account or the escrow account. In tlic claim, C2C seeks an order 

irrevocably rclcasing the lien on the bank account granted in favor of the Manager, pursuant to 

1999-SCA § 7.3 (c). C2C also sceks a judicial declaration that neither the Manager, CSFB, its 

afliliales, nor defendant Credit Suissc Fund Adniiiiistratioii Limited’ (the Administrator) has any 

interest in, or to, thc clawback amount. In addition, C2C seeks an order directing the bank at 

which thc account is maintained (then defendant Queensgate Bank & Trust Company, Ltd., now 

nonparty Citibank, N.A.’) to turn over the account balance to C2C. C2C contends that it is 

entitlcd to this relief on the grounds that the 1999-SCA tcrniinatcd on February 28, 2003 for 

reasons other than the passage of time, and that C2C did not receive ;1 clawback noticc from thc 

Administrator within 90 days after the termination. 

In a prior motion, designatcd sequence number 022, C2C moved for partial summary 

Hy dccision and order dated September 23, 2005, this court dismissed defendant Credit 1 

Suisse Fund Administration Limited from this action. 

’Citibank, N.A. was appointcd stakcliolder, pursuant to a court order dated November 14, 
2005. 
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judgnicnt COII a related cause of action affecting thc funds held in thc pledged account. In that 

motion, C2C: niovcd for partial suimnary judgment on the eighth cause of action for breach of a 

loan agreement and return of $1,500,000 borrowed from the plcdgcd account by thc Managcr. 

The Manager had used the money tu provide debt financing to Resource Partncrs Group 1,imitcd 

(RPG), a Credit Fund asset. In its decision and order, this court grantcd the motion in part as to 

liability on the ground that the Credit Fund was contractually bound to rcpay the loan, and 

directed the Credit Fund to dcposit $1,500,000, together with appropriate interest, into the 

Citibanlc escrow account. In that order, the court did not resolve the issues raised by the parties 

regarding C2C's entitlement to immediate release of thc rnonics in thc plcdgcd account or 

whethcr C2C is ultimately entitled to retain all, or a portion, of those nionics. 

The Within Motion: 

Movants now seck partial summary judgment on the seventh cause of* action on the 

ground that C'2C is not entitled to enlorce the 1999-SCA, contending that C2C fraudulcntly 

induced the Manager and the Funds to execute the agrecmcnt and, later, breached material 

provisions of thc agreement. 

Movanls contend that the 1999-SCA is penneated by fraud and allege that C2C 

intentionally concealed material facts, including its reincorporation under a new name and new 

ownership immediately prior to thc execution of the agreement, and that, had thc Manager known 

that plaintill'John M. Van Deveriter was 110 longer a C2C owner and would no longer perform 

the dutics of an owner, it would not have entered into the agrcenient. 

In opposition, C2C contends that thc undisputed record dernonstratcs that inovants knew 

of the changes prior to the agreement's exccution and that, in any event, C2C disclosed the 
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changes to movants in discovery responses produced in 2005. 

SpeciGcally, movants contend that thcy have recently leanled that the original C2C, then 

iiaiiied Cabot International Consultants Ltd. (CIC), a party to the SCA executed in 1996, and 

owned by Van Deventer and plaintill. James R. Clark, was restructured for tax purposes, with 

Steven W. Siegler as owner of all the voting shares, immediately prior to execution of the 1999- 

SUA. 

However, thc record includes ample evidence demonstrating that one or more of movants' 

officcrs or employees knew of, and acquiesced in, these changes at thc timc that thcy occurred. 

In December 1999, Siegler, than a CIC director and Clabot Squarc general counsel, suggested 

replacing CIC with an entity having a different tax status, and discussed the idea, first, with Van 

Dcveriter and, then, with Omar Martin Cordes, the CSFB inanaging director and oflicer involved 

with the 1999 restructuring. The CJC/C2C miiiule book demonstrates that Karla J. Bodden and 

Dennis Hunter, both CS Capital Fund and Credit Fuiid directors, and directors of CTC and thc 

ncw entity, named C'2C I1 Consultants Ltd., attended the board niectings at which C2C was 

dissolved and its name changed. The minutc book also demonstrates that both participatcd in the 

corporate actions establishing the new entity, authoriing the new entity's cxccution of the 1999- 

SCA, creating the new entity's shareholding structure, and authorizing the new entity's issuance 

of 100% of the voting shares to Siegler and the issuance of participating non-voting shares to 

Van Dcventer and Clark, as well as to other individuals. In addition, the minute book indicates 

that Bodden and Hunter attendcd both Funds' board meetings during which cntry into the 1999- 

SUA with the new entity was authorized. Moreover, Bodden executed the 1999-SCA on behalf 

of both the new entity, CS Capital and the Credit Fund, and so had ample opportunity to see that 
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neither Van Deventer nor Clark executed the 1999-SCA, either as the new entity's representatives 

or in  their individual capacities. 

In addition, Henry Haribrd, Esq., Caynian Islands counsel to both Funds, the Manager, 

C2C, Boddcn, I-hinter, and CSFB, personally advised movants and the parties to the 1999-SCA 

and worked on all Cayman Islands legal matters rclating to the 1999 restructuring, including the 

incorporation of CS Capital and thc incorporation of, and issuance of shares in, thc new entity. 

He also apparently reviewed the 1999-SCA. 

Further, on Ianuary 3 1 , 2005, plaintiffs produced C2c"s corporate records, including its 

register 01' shareholders, of both voting and nonparticipating shares, and ollicers. In addition, in 

plaintiffs' answers to intcrrogatories dated May 9, 2005, C2C identified the principals, directors, 

investors, and eiiiployees of the various Cabot Squarc entities, with the exception of Cabot 

Squarc Capital Partners 11, L.P. (CSCP 11), and identified the roles played by Siegler in those 

various entities. 

Clearly thcn, inovarits knew in 1999, prior to the execution of the 199C)-SCA, and, 

certainly no later than May 2005, of the restructuring of the original C2C and the shifting of 

voting shares and daily operational control from Van Deventer and Clark to Siegler and others. 

'I'herehre, movants could have conducted discovery on the theories of fi-aud, fraudulent 

inducement, and mistake and moved to amend their answer to include aflirmativc dcfenses based 

on those legal tlicories much earlier in this lawsuit. To permit discovery on thcsc matters to 

bcgin at [his late stage would be to unnccessarily delay resolution of this action. Trial of the 

action, originally scheduled t o  bcgin on January 9, 2007, has already been rescheduled for 

October 9, 2007, to pciinit the parties to concludc depositions. It will not be rescheduled again to 
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permit assertion of iicw and additional affirmative dcfcnscs of which rnovants were aware several 

years ago. 

Moreover, movants have failed to allege facts sulficient to support legally viable 

aflirmative defenses based on fraudulent inducement and unilateral mistake during the 

negotiation and execution of the 1999-SCA. "A party asserting fraudulent inducement is 

required to identify a niatcrial rcpresentation, known to be false and made with the intention of 

inducing reliance, and actual rclimce resulting in damages" or the claim will be dismissed 

(Nurnberg v I lobo Corp., 30 AD3d 359, 360 [ I "  I kp t  20061 [emphasis added]). A matter is 

material if: 

(a) a reasonable inm would attach importance to its cxistcncc or 
noncxistcnce in dctcrmining his clioicc of action in the transaction in 
question; or (b) the maker ofthe representation knows or has reason 
to know that its rccipicnt rcgards or is likely to regard the matter as 
important in determining his choice of action, although a rcasonablc 
man would not so regard it. 

(Restatcmcnt [Second] ofTorts 0 538; see Chase Manhattan Bank v Motorola, Inc., 184 F Supp 

2d 384, 394 [SDNY 20021 [applying New York law].) "An omitted fact is material if there is a 

substaiitial likelihood that a rcasonable shareholder would consider it important in deciding how 

to [act]" (TSC Iridus.. Inc. v Northway, Tnc., 426 US 438, 449 11 9761). 

In order to avoid performance of a contract bascd on a tlicory of unilateral mistake, a 

party to the agrecmcnt must demonstrate that the other lraudulently misled him or her and that 

the conlract docs not express the intended agreement (Greater N.Y. Mut. Ins. Co. v United States 

IJnderwritcrs 111s. Co., 36 AD3d 441, 443 [ 1 '' Ikpt  20071). 

Movants do not allege any specific misrepresentation by Van Deventer, Clark, or any 
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individual representing C2C, nor do thcy contend that they ever requested confirmation of Van 

1)cvctm's ownership of the new entity or even attcniptcd to make ownership by Van Deventer a 

tcrin of the I999-SCA, although that contract was licavily negotiated by attorneys on both sides. 

The court also notes that the numerous Cabot Square entitics created by Van Deventer and Clark 

wcrc often interrelated and that, while not an owner of the new entity replacing the original C2C, 

Van Deventer was a nicmbcr of Cabot Square Capital Ltd. (CSC), the ncw cntity's manager. 

In addition, the record conclusively demonstrates that movants were aware that Van 

Dcvcnter did riot intend to work full-timc as their investment consullant. Two 1999-SCA 

negotiators on behalf'ol' the Manager and the Funds testified at deposition that, during the 1999- 

SCA negoliations, thcy suggested adding a "key-man provision" rcquiring Van Deventer to work 

full-time as its consultant and permitting CSFB to terminate the agreement in thc event that he 

ccascd to do so, and that plaintiffs refused to agree to the addition (s Judith Sian Morse, Oct. 

1 1 ,  2006, dep tr, at 100:21 to 101:9, 102:15 to 103:7; Stephcn Foster, Oct. 18, 2006, dep tr, vol. 

1, at 242% to 243:14). 

For these rcasons, movants cannot demonstrate the existence of. material 

rriisrcpresentations or fraudulent omissions by plaintiff!. "A false representation as to a matcrial 

h c t  is ncccssary to sustain a claim for fraud" (Marine Midland Bank, N.A. v Idar Gem Distribs., 

133 AD2d 525, 526 [4'h Dept 19871). 

Morcovcr, assuming that thc alleged misrepresentations or omissions occurred, movants 

have riot denionstrated that they were material and would have affected their decision to enter 

into the 1999-SCA. Not only did movants fail to request that Van Deventer's ownership of'the 

new cntity be made :i requirement of the contract, but the record includes evidence affirmatively 
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demonstrating that the Manager did not consider ownership to be an important factor. David 

Mitchison, a director and thc president of the Manager and the Administrator, testified at a 

deposition that, while hc bclieved Van Deventer and Clark had remained C2C principals after the 

restructuring, hc did not care who the principals were (m David Mitchison, Nov. 17, 2006, dep 

tr, at 57: 13-1 8). 

‘k record also establishes that, after creation o1 the new cntity and execution of-the 

1999-SCA, Van Deveiiter continued to act as the primary investment consultant for both Funds. 

Stephcn Foster, now a director of the Credit Suisse Prime Services Dcpartinent and formerly a 

membcr of the boards of dircctors of the Manager, the Credit Fund, and CS Capital, a director in 

tlic Fuiids Developmcnt Group of CSFB (Europe) Ltd., and head of the Credit Suisse Regional 

l’rcasury Administration, testified at deposition that, throughout the contractual relationship, he 

receivcd rcgular reports by telephone lrorn, and had regular meetings with, Van Deventer, 

representing the Cabot Square entities and that a degrec of trust grew between Van Deventer and 

himsclf (E Fostcr dcp tr, vol. 1, at 67:2 to 68: 1-2, 200:22 to 201 : 12; Fostcr, Nov. 29, 2006, dep 

tr, vol. 2, a t  301:17-21). 

Thc record also demoiistratcs that movants could not have justifiably relied on C2C’s 

alleged Iraudulent misreprescntations or omissions. As discussed above, rnovants allcgc that 

tlicy merely ass;uined that Van Devcnter would remain owner of C2C, even aftcr the 

rcstrucluring, but never asked him whether that were true. The court notes that, cveii assuming 

inovants did not know thc full details of the rcstnicturing, certain negotiated sections of the 1999- 

SCA indicate that Van Devcnter would not be pcrfonning the functions of an owner. For 

example, the 1999-SCA notice provisions rcquire that all notices to C2C be sent to Hodden and 
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Siegler (E 1999-SCA $ 13.2). 

Moreover, Van Dcvcntcr did not cxecute the 1999-SCA, either in a rcprcsentative or 

individual capacity. "Where a party has the means to discover the true nature of the transaction 

by the exercisc of ordiiiary intelligence and fails to make use of those means, he cannot claim 

justifiablc rcliancc" (Stuart Silver Assocs. v Bacn Dev. Corp., 245 A132d 96, 98-99 [lSt Dept 

19971). 

Next, movants contcnd that partial summary judgment on the seventh causc of action 

should be granled in their favor bccausc the record conclusively establishes that C2C or its 

"associated persons," as defined by 1999-SCA 5 11.3, breached numerous niaterial provisions of 

the 1999-SCA aiid that, therefore, C2C may not scek to enforce the agreement. 

In opposition, C2C contcnds that it did not breach any provisions of the 1999-SCA and 

that, even if brcaclles occurred, they were not material. 

Although a party inay be discharged from performing his or her obligations under a 

contract where the olher party has materially breached the contract by failing to substantially 

perform (.Jafari v Wallv Findlay Gallcrics, 741 F Supp 64, 68 [SDNY 19901 [applying New York 

law]), the record on these motions does not support movants' claims of. material breach by C2C. 

Movants' contention that Van Deventer and Clark inaterially breached the exclusivity 

provision set forth in 1999-SCA 5 10 by serving as kcy investment professionals of the ncw fund 

(CSC'P 11) raised in 2002 is riot sufficiently proven to warrant the court's granting suininary 

judgment to movaiits thereon. Assuming that Van Deventer and Clark wcrc associated persons, 

it could be argued that the exclusivity provision did not prohibit them from raising another fund 

in 2002. The provision provides, in rclcvant part, that: 
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During the tcrm of this Agrecinent, neithcr the Consultant nor any 
Associated Person niay perform similar functions and duties or act as 
a general partner, manager, trustee, adviser, administrator, consultant 
or sponsor, for. any similar entity or fund (other than Credit Suisse or 
an Associated Person thcreof) without the prior written consent ofthe 
Manager 

( 1  999-SCA 8 10.1). 

Thus, the exclusivity provision prohibits associated persons from undertaking for anothcr 

fund functions similar to those undertakcn by C2C for the CS Capital and Credit Funds. C2C's 

functions and duties are set forth in section 3 of the 1999-SCA. 

In addition, J.C. Chcysson, CSFB's chief operating officer, admittcd that, during a 

niccting held i n  2000, he advised Van Deventer that CSFI3 was no longer interested in working 

with him or C'abot Square and wanted to recover its investment as soon as practical (E J.C. 

Cheysson, Scpt. 6. 2006 letter to Van Deventer). Cheysson also admitted that he advised Van 

Dcventer that lie was frce to raise funds iiidependcntly (see id.). 

More significantly, however, is the deposition testimony by CSFB officcrs and employees 

that they kncw by late 1998 or early 1999 that Van Deventer was interested in raising a new fund 

without CSFB's involveinent and were willing to, and did, affirrnativcly assist him in his efforts 

(G Foster dep lr, vol. 1, at 81 : 15-20, 84:6 to 85:21; Foster dep tr, vol. 2, at 32$:22 to 329:3). 

Fostcr tesiificd that he was instructed by his superiors to support Van Deventer's fundraising 

efforts by making positive statements about CSFB's cxperiencc with Van ncveiiter with regard to 

the Credit Fund (scc id. vol. 1,  at 86:3 to 87:6, 88:IO to 89:13, 94:13 to 95:3, 122:12 to 123:14; 

vol. 2, at 256: 17 to 257:2, 276:2 1 to 277: 1,299:24 to 300: 17). Similarly, Cordcs testified that he 

was aware that Van Deventer was raising another lund, that he never advised Van Deventcr that 
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hc was prohibited from raising anothcr fiind, and that he gave positive references for Van 

Dcventer and Cabot Square to potential and actual investors in the new fund (see Omar Martin 

Cordes, May 20, 2005, dcp tr, at 46: 1 1 to 47: 13, 48: 13 to 49: 10). Given CSFB's activc 

encouragement and assistance in attracting invcstors to the new fund, movants can ccrtainly not 

be granted suniniary judgnicnt on the claim that Van Deventer raised the new fund in breach of 

the exclusivity provision or that such action constitutcd a material breach of the 1999-SCA. 

Movants' contention that C2C breached matcrial provisions of the 1 999-SCA by 

intentionally providing written strategic reports that were sloppy and riddlcd with errors is 

similarly contradicted by deposition testimony of their own officers and employees. The 1999- 

SCA rcquires C2C to provide the Manager with at least thrcc written strategic reports cach 12- 

month period, bcgiming with the datc of the agrccmenl's execution (E 1999-SCA tj 3.1). The 

agreenicnt also rcquires C2C to give the Manager the benelit of its best judgment in the 

performance of its contractual dutics and obligations (see id., 8 4.1). I.lowever, Fostcr tes t ikd  at 

deposition that the main purpose of the strategic report requirement was to provide written 

evidence that C2C's consulting actions occurrcd outsidc the United Kingdom (s Foster dep tr, 

vol. 1 ,  at 48:4-24). Foster further testified that the written reports were not meaningful, but were, 

instcad, a nicre formality, bccause he had frequent meetings with Cabot Square and did not need 

to have its inveslmcnt advice written down in a rcport (see id. vol. 1 ,  at 48:25 to 49:l-13). In 

view 01' thcse admissions, inovants have not dcmonstratcd that thc strategic reports, evcn if 

improperly preparcd, constituted material breaches of sections 3 and 4 of the 1999-SCA. 

Therel'orc, that branch of the motion for partial summary judgment in the CS defendants' 

favor on the grounds of fraudulent inducement, breach of contract, and unilateral mistake on the 
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seventh cause of action of the first amended complaint, is denied. 

C2C's Motion 

In a related motion, designated sequcnce number 03 1 ,  concerning disposition of the 

pledgcd account monies, C2C moves lor partial summary judgment in its favor on the sevcnth 

causc of action assertcd in the first amended complaint and on the ninth and tenth amendcd 

counterclaims, primarily 011 the ground that the CS defendants failed to issue an enforccable 

clawback notice and that, therefore, C2C is entitled under the rclevant contract terms to receive 

the pledged account monies. 

The CS dcfcndants cross-rriovc for partial summary judgment in their favor on the 

scventh, eighth, and ninth C~LISCS of action asserted in thc first amended complaint a id  on the 

ninth and tciith arnendcd counterclaims, contcndiiig that the purposc of the contract provisions 

upon which C2C relies was to provide h r  the intcrim custody of the plcdged account monks and 

are not rclevant to thc identification of thc party ultimately entitled to the money. The CS 

defendants furlher contend that the Manager is ultimately entitled to receive the money on the 

grounds that the Funds' nct operating profit was ncgative in 2003 and that C2C is not entitlcd to 

ciiforce thc 1999-SCA bccause it fraudulently induced the Manager and the Funds to cnter into 

the 1 999-SCA and, subsequcntly, materially breached that agreemcnt. 

In the ninth amendcd counterclaim, thc Manager and thc Funds seek a judgment declaring 

that C2C owes thc Manager thc "consultant exccss amount," regardless of whethcr, and to whom, 

the collateral in tlic pledged account is released, and declaring that the collateral in  the pledged 

account shall be relcased to thc Manager. 

In the tenth aiiiended counterclaim, thc Manager and the Funds seck to reform the 
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pledged accounl agrcciiient (thc PAA) and the 1999-SCA on a thcory of mutual mistakc to 

provide that nonparty KPMG, the Funds' auditor, is required mcrely to rcview the aritlmetical 

acciiracy of the Administrator's clawback calculations, rather than the accuracy of the net 

operating prolit figures. In support, they allegc that, at the time that they executed the 1999- 

SCA, they bclieved that KPMG would be able to deliver a clawback notice in compliance with 

1999-SCX $ 7.3 (b). 

This is C2C's second motion for partial summary judgment on the seventh cause of action 

based upon 1999-SCA 5 7.3 and thc CS defendants' alleged failure to issue an enforceable 

clawback notice. By decision and order dated Scpternber 14,2005, this court denied, with leave 

to rencw, the prior motion, designated sequence number 005, as premature inasmuch as issue had 

not yet been joined and becausc genuine triable issues ol' material fact cxisted requiring discovery 

rcgarding, among olher things, the interpretation and the parties' performance of the PAA, the 

1999-SCA, and the type of services the contracting parties intended KPMG to provide in 

conncction with 1999-SCA $ 7.3. 

In thc motion arid cross motion at bar, the parties now dispute primarily whether two 

lctters dated August 24, 2004, one, by the Administrator and the other, by KPMG, and forwarded 

by thc Administrator to C2C, when read together, constitute a timely clawback notice pursuant 

section 9.1 (b)  ol'thc amended fund managcment agreement dated March 14,2000 (thc 2000- 

FMA) arid 1999-SCA 5 7.3. 

C2C coritcnds that, il'thcy do not constitute the clawback notice, then the plcdged account 

monies should have been released to it on August 24,2004,90 days after sale of the Fund's last 

asset and that, therefore, it is entitlcd to thc immediate release of escrow monies. The CS 
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defendants contend that the letters do satisfy the clawback notice provisions and that, in any 

event, these provisions govern only thc temporary disposition of those monies and that the 

Manager is ultimately cntitlcd to receive and rctain the escrow monies. 

'I'hc well-established law of contract interpretation provides that: 

In interpreting a contract, the intent ofthe parties governs. A contract 
should be construed so as to give lull meaning and e l k t  to all of its 
provisions. Words and phrases are given their plain meaning. Rather 
than rcwritc an unambiguous agreement, a court should enforce the 
plain meaning of that agreement. Where the intcnt of thc partics can 
be determined i'roin the face of. the agreement, interpretalion is a 
mattcr of law and the case is ripe for summary judgment. On the 
other hand, ii'it is necessary to refer to extrinsic facts, which may be 
in conflict, to dcterminc thc intcnt of the parties, there is a question 
of fact, and summary judgment should be denied 

(American Exprcss Bank Ltd. v Uniroval, Inc., 164 AD2d 275,277 [ 1 st Dept 19901, appeal 

denied 77 NY2d 807 [1991] [internal citations omitted]). "Whether or not a writing is 

ambiguous is a question of law to be resolved by the courts" (W.W.W. Associates v Gianconticri, 

77 NY2d 157, 162 [ I  !,NO]). "Evidence outside the four comers of the document as to what was 

really intended but unstated or misstated is generally inadmissible to add to or vary the writing" 

(id. at 162). 

Clawback Contract Provisions 

'['he 2000-FMA rcquires that, each time an asset of the Credit Fund is sold or otherwise 

disposcd, the Fund must pay the Manager a perhrmance fee representing 20% of the net profil 

on the transaction (see 2000-FMA $ 9. I [b]). The 1999-SCA requires the Manager to then pay 

C2C a portion of that peri'ormance fee as a consulting fee (E 1999-SCA 5 7). Further, after the 

sale o r  the last Credit Fund asset, if thc total returns for the Credit Fund do not reach a specified 
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minimum threshold, then the Manager inust refund to thc Credit Fund a portion of the 

performance fccs, rcferred to as the "clawback amount" (E 2000-FMA 9; 9.1 [c]). The 1999- 

SCA providcs that, if the Manager is rcquired to make such a refund, then C2C must reimburse 

the Manager a prescribed portion of- that refund, referred to as the "consultant excess amount" 

(- see 1999-SCA 15 7.3 [b]). 

C2C sccurcd its potential obligation to repay the consultant cxcess amount by pledging an 

account (the pledgcd account) at Queensgatc Rank to the Manager (s 1999-SCA 9 7). C2C, thc 

Manager, and Queensgate Bank entered into tlic PAA, which sets forth thcir respective 

responsibilitics rcgarding the pledged account. The PAA provision governing the release of the 

pledged account monies mirrors the 1999-SCA rclcase provision (see PAA 5 3 [c], [d]; 1999- 

SCA 5 7.3). During the course of the parties' contractual relationship, C2C deposited 

approxiniately $6,100,000 into thc pledged account. It is this money that C2C and the CS 

dcfcndants now scek. 

Section 7.3 o l  the 1999-SCA, the provision at the heart of the partics' dispute regarding 

the iinmediatc rclease of the pledged account money, provides in relevant part that: 

[tlhc Pledge shall be rcleased pursuant to joint instructions of thc 
Manager and the Consultant, and in the absence of such instructions, 
in the following manner: 

(i) within 90 days after the disposition (whethcr by sale, realization 
or valuation pursuant to a deemed sale by virtue of a distribution in 
kind) of the last Assct (other than Cash or cash equivalents) (the 
'Disposition'), the Administrator& the Auditor shall deliver a notice 
to thc Consultant certifying either (A) a final determination of. the 
Consultant Excess Amount or (B) a good faith estimate of the 
Consultaiit Excess Amount (the 'Clawback Notice') ~ 

i 
I 

( 1  999-SC1A 15 7.3 Id] [i] [emphases added]). 
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'I'he provision, thus, provides that the escrow monies must bc released to C2C within 90 

days arter sale of the Credit Fund's last asset, unless both the Administrator and KPMG delivcr a 

tinicly clawback notice to C2C. The provision spccifies that, in the notice, thc Administrator and 

KPMG m u s t  ccrtiij that either a final determination or a good faith cstimatc of C2C's clawback 

liability has been inade. The provision further provides that, if no clawback notice is received by 

C'2C within the 90 days, the Manager's security over the balance of the pledge amount shall be 

rcleased (see id., 5 7.3 [d] [iv]; 1'AA 5 3 IC]). 

Hy letter dated August 24,2004, and addressed to C2C, the Manager, and Queensgate 

Hank, the Administrator rcferenced the 2000-FMA7 the PAA, and the 1999-SCA and advised that 

the Fund's net operating proiit was currciitly estimated to be negative and that the Administrator 

had made a good faith estiinatc that the consultant excess nmount is not less than the full amount 

currently on dcposit in thc pledged account. 

The Admiiiistrator also annexed a lctter prcpared by KPMG and addressed solely to the 

Administrator. In that Ictter, KPMG advised that the scopc of its review was not an audit and 

will not givc the same level of assurance as an audit. KPMG also advised that the 

Administrator's clawback calculation discloses a net opcrating loss for the Fund and that the 

Fund's unaudited nianagemeiit accounts approved by the Administrator's directors werc found to 

bc in agreement with the stated loss. It further advised that it had re-performed the 

Administrator's calculations of the clawback and consultant excess amounts and found the 

calculations to bc arithmetically correct. 

Thc KPMG lctter does not satisfy thc clawback notice contractual requirements regarding 

certification by an auditor. 
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The requircmcnt that KPMCi's certification must be made jointly to the contracting partics 

in order for thc clawback notice to be enforceable is acknowledged in e-mails prepared and scnt 

by 'I'odd Betke, Esy., a partner at the law firm representing thc CS dcfcndants in this litigation 

and the drafter of'the Administrator's August 24, 2004 lcttcr. In an e-mail dated August 17, 

2004, nctke stated that, "[als you know, the Administrator and thc auditor are required to issue" 

the clawback notice. Upon receipt 01- this e-mail, KPMG advised that it could not cosigii the 

clawback noticc with the Adiniiiistrator because, to do so, might violate its internal policies 

regarding indcpendence h r n  audit clients, inasmuch as KPMG is also tlic worldwide auditor for 

the Credit Suissc Group companies. On August 18, 2004, Betke issued an e-mail to the CS 

dcfendants, KPMG, and the Administrator in which he states that "KPMG's involvement in this 

matter is required iinder the terms of the Stratcgic Consulting Agrement  and the Pledged 

Account Agreement, both of which require that the Clawback Notjcc be issued jointly by the 

Administrator and KPMG" (emphasis added). 

C2C was nevcr authorized by KPMG as a recipient entitled to rely on its findings, in 

contravcntion of- 1999-SCA (j 7.3 (d) (i), which requires that C2C receive the auditor's report. In 

the lettcr, KPMG stales that it would conscnt to the provision of its letter to C2C only on 

condition that C2C agree to bc bound by the terms of an engagement letter dated August 24, 

2004. KPMG also states that, until C2C executed the engagement letter, C2C was not cntitled to 

placc rcliance on thc KPMG letter. Although C2C twicc rcquested a copy ofthe engagement 

lctter from thc Administrator, the CS dcfcndants denied the requests. Contrary to thc CS 

defendants' contciition, the merc fact that the Administrator forwarded an unauthorized copy of 

the KPMG lcttcr to C2C does not satisfy thc contractual requirement. As a result of KPMG's 
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condition precedctit and the CS defcndants' refiisal to provide C2C with a copy of the 

engagement lettcr, C2C was never an authorized recipient ol'the KPMG lctter and was never 

entitled to rely 011 KPMG's findings. 

In addition, KYMG pcrformcd merely an arithmetical chcck of calculations using Fund 

financial figures provided by the Administrator and did not indcpendcntly certify the accuracy of. 

the figures itself, in conlravcntion of 1999-SCA 8 7.3 (d) (i) which requires that KPMG certify 

the Administrator's estirnatcs. Thc section expressly requires that the auditor "certify" a good 

faith estimate of the consultanl excess amount (E 1999-SCA 8 7.3 [d] [i]). "Certify" in a 

similar contexl has becn defined by the courts as meaning a representation by an accountant to 

those who see the firiancial statement that the figures are accurate in all material respccts 

(Ingenito v Bcrniec Cor,., 441 F Supp 525, 549 [SDNY 19771; Gold v DCL Inc., 399 F Supp 

1123, 1 127 [SDNY 19731 [where an auditor certifies financial statements, it "holds itself out as 

an independent prufcssional source of assurance that the audited company's financial 

prescntations are accuratc and reliablc"]; Matter ofThalmann v Bullock, 144 AD2d 174, 175 13d 

Llept 1988 I ["(A)n individual who certifjes a docuinent does more than merely state a fiict, he 

actually vouches, attests or warrants that thc infonnation being certified is truc'l]). There is no 

rcal dispute that KPMG did not certify the truth of the figures provided by the Administrator and 

Betke and performcd only an arithmetical chcck of the equation. 

In tht: M e r ,  KPMG states that it canied out "certain agreed procedures" in respect of 

"certain information." There is 110 dispute that the "certain information" is set forth on a two- 

page spreadsheet entitled, "Clawback Calculation," prepared by Betke. C2C's clawback liability, 

if any, is based on a two-step procedure dcscribed by Betke in the August 18, 2004, c-mail issucd 
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to the CS dekndants, KPMG, arid thc Administrator. In the e-mail, Betke states that, first, the 

net operating profit 01 the Credit and CS Capital Funds must be determined by deducting the cost 

of cach Fund asset from its salc price, then totaling the aggregate net procceds. He also states 

that, second, the nct operating profit value must bc plugged into the clawback equation. 

l'hcre is also no real dispute that the net operating profit calculation step is the 

detcrniiriative one and the sccond step, the execution ofthe clawback cquation, is simply a 

niechanical arithnictical calculation. As Betke rccognized in his August 18, 2004 e-mail, an 

enforceable clawback notice would require KPMG to perform an audit in ordcr to confirm the 

aggregate net operating profit o r  the fund across all investments. f Iowever, KPMG clearly states 

in its letter that i t  merely verified the Administrator's arithmetic in the clawback calculation, did 

not pcrforni an audit on the accuracy of the Ggurcs thernselvcs, and did not certify, coniirm, 

validate, attcst, or offer any opinion concerning whether the Funds' net operating profit was 

positive or ncgative. 

1 hus, the rccord conclusively demonstrates that KPMG perhrmcd only a minor part of 

the ccrtilication process and merely used the net operating profit values provided by Betke, 

without performing any audit of the accuracy of thesc values. 

Contrary to the CS defendants' contention, KPMG's refusal to providc the neccssary 

certification does iiot excuse the CS defendants from complying with the 1999-SCA clawback 

notice requirements. KPMG is not a party to the 1999-SCA. "A contracting party who agrees to 

render a pcrformance or produce a result when success depends upon the cooperation of a 

nonparty is not usually excused whcn the nonparty fails to cooperate" (Corbin on Contracts 5 

75.8 [rcv ed 200lI). "Impossibility excuscs a party's perforinancc only when the dcstruction o r  
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the subject matter of the contract or the means o r  performance makes performance objectively 

impossible. Moreover, the impossibility must be produced by an unanticipated event that could 

not have bccii foreseen or guarded against in the contract" (Kel Kim COT. v Central Markets, 70 

NY2d 900, 902 119871). 

The record deinonstratcs that KPMG was apparcntly willing to perform an audit, or, 

independent review, of tlie Administrator's clawback calculation (a Joe Guariglia, a CSFB 

employee, Aug. 19, 2004 e-mail) and that it did not because the CS defkndants failed to provide 

it with necessary supporting details and documentation. Ashley Paxton, a KPMG partner who 

wrok thc KPMG letter, and who worked on the Funds' net operating profit values and clawback 

calculation, testified at deposition that Credit Suissc did not send enough details regarding the 

transactions that wcre deducted from the gross proceeds to enable KPMG to verify and reconcile 

the net opcrating profit values receivcd provided by thc Administrator and had to assume the 

accuracy of thc Administrator's net operating loss figures (G Ashley Paxton, 13cc. 8,2005, dep 

tr, vol. 1 ,  at 49: 13 lo 5 1 : 11, 72: 12 to 74:5, 125:2 1 to 126: 10; Paxlon, Dec. 9, 2005, dep tr, vol. 2, 

at 59:10 to 60:25, 71 :5-17). Paxton further testified that KPMG did not issue a clawback notice, 

certify a final detcrmination of thc consulting cxccss amount, or certify a good faith estimate of 

the consultant exccss amount, as those terms are defined in 1999-SCA 5 7.3 (d) (i), to the 

Administrator or C2C (see id. vol. 1, at 33: 18 to 35: I) ,  nor could it, even if it had receivcd 

additional docurnentation, because of its concerns about maintaining its independence (see id. 

vol. 1,  at 123: 1 1-20). 

In addition, in KPMG's May 2005 report of its audit of the Funds for the fiscal year 

ending January 3 1 ,  2003, which included the Funds' net operating profit and supporting figures 
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used in thc Betke clawback calculations, KPMG disclaimed any respoiisibility for the accuracy of 

the financial statenicnts, stating: 

duc to thc lack of evidence, we werc unable to ascertain whether the 
treatnieiit of items in the consolidated revcnue account and of 
liabilities and provisions in the consolidated balance sheet are 
appropriate. Accordingly, we are unable to determine whether 
adjustments, if any, are required with respect to thesc amounts. 

Because of the. signiikance of the matters discussed in the 
preceding paragraph, the scope of our work was not sufficient to 
enable us to express, and we do not express, an opinion on the 
consolidated financial statemcnts as of the end of the year ended 3 1 
January 2003 

(KPMG May 2005 report on its iiscal year 2003 CS Capital and Credit Funds audit). 

The record, thus, conclusivcly demonstrates that KPMG declined to certify, validate, 

confirm, or test the net opcrating profits values upon which the Administrator and Betke based 

the clawback calculation and its good faith estimate of C2C’s clawback liability. 

For the foregoing rcasons, that branch of C2C’s motion Ibr partial summary judgment in 

its favor on the seventh cause of action assertcd in the first amended complaint and on the ninth 

and tenth amended counterclaims is granted on the grounds that the CS defendants failed to 

timely servc the clawback notice rcquired by thc contract, and, therefore, C2C is entitled to the 

immediate rcleasc of the monies niaintained in the escrow account. The court notes that this 

holding has no bearing on C2C‘s ultimate. entitlement to rctain all, or a portion of, these monies 

or its obligation to pay the Manager the consultant excess amount. 

Consultant Excess Amount 

‘I’he CS defendants next argue, in the alternative, that the relevant contract provisioiis do 

not require them to issue a clawback notice in order to trigger C2C’s obligation to pay the 
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Manager the consultant excess ainouiit, an amount allegedly equal to the monies now held in 

cscrow. 'I'hey furthcr contcnd that 1999-SCA 

net operating prolit is negativc, then the Manager is requircd by 2000-FMA 5 9.1 (c) to pay a 

clawback amount, which in turn triggcrs C2C's contractual obligation lo reimburse thc Managcr 

for the consultant excess amount. 

7.3 (b) requires merely that, if the Funds' 2003 

In rcply, C2c' stresscs that, with this motion, i t  is seeking tlie immediate releasc of the 

cscrow money under 1999-SCA 5 7.3 (d) (i) and is fiilly cognizant of its contractual obligation to 

reimburse the Managcr for a portion of thc clawback amount, if the CS dekndants prove at trial 

that the Fund had a negative net operating profit for fiscal year 2003 and that the Manager made 

a clawback payment (see plaintiffs' memo of law, Mar. 22, 2007, at 1 ,  2). As C2C correctly 

notes, whether it or the Manager is ultiniatcly entitled to all, or a portion, of the escrow monics 

arc issucs separate and apart from C2C's contractual entitlemcnt to release oi'the escrow monies 

no later than August 24,2004, 90 days after sale of the last Fund asset, in the absence of an 

enforceable clawhack notice (SCC id.). Thc issues of ultimate eiititlemcnt to the consultant C X C ~ S S  

amount, if any, and the amount itself, require a factual determination regarding whether the 

Funds showcd a positive or negative net operating profit for fiscal year 2003 (see id.). That 

issue, in  lurn, raises triable issues, including the weight to be accorded the lengthy expert witness 

rcports on the Funds' 2003 net operating profit figures and the Administrator's clawback estimate 

prcpared by the parties' expert witnesscs. 

In his report, Dr. Fimierty, C2C's cxpert, concludes that, in his opinion, the Manager owes 

C2C $10.8 million, togcther with interest fi-om February 8 ,  2003; the Credit Fund's investments 

were liquidated at significant discounts to their fair market valucs; KPMG's inability to rcnder an 
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opinion o n  the consolidated financial staterncnts for CS Capital makes the reported $1 69.5 

million in assets as of .Tanuary 3 I ,  2003 unreliable as a measure of thc value of the assets or as a 

basis for a net operating profit calculation; and certain expenses should havc been excluded from 

the calculation of the Credit Fund's 2003 net operating profit. 

On thc other hand, Mr. Matyszcxyk, CS' expert, concludes thdt, in his opinion, the Fund 

shows an overall net operating loss of $22,475,726; the expenscs now disputed by C2C wcre 

properly deductcd [ram thc Fund's gross operating profit; and certain operating expenses of 

approximatcly $36.5 million should have been included in the Administrator's clawback 

calciilation and i n  the calculation of the net opcrating loss, 

Clcarly, then, the parties' experts havc arrived at diametrically oppuscd conclusions, 

which rcqiiire a trial on these issues. 

Contract Reform a t '  ion 

l 'he C.X dcfendants contcud, in the alternalivc, that, il'the August 24, 2004 letters are held 

iiisufficicnt to constitute the contractually required clawback notice, then the court should grant 

suminaryjudgmeiit in their fkvor on the ninth and tenth amended counterclaims and reform the 

1999-SCA and thc PAA to reflcct the intent of the parties and the realities o f  KPMG's 

capabilities and inability to certiry the clawback amount, on the ground of mutual mistakc. 

Kerorination , . . 'is not a mechanisni to iriter.jcct into the writings 
terms or provisions not agrecd upon . . . . Nor may it be uscd to 
rclieve a party from ;I hard or oppressive bargain. The burden upon 
a party seeking reformation is a heavy one sincc it is presumed that 
a deliberately prcpared and exccutcd written instrument accurately 
reflects the true intention of the parties: [Tlhe proponent of 
refomlation must show in no uncertain terms not only that mistake or 
fkud exists, but exactly what was really agreed upon between the 
parties' 
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citations and quotation marks omitted], quoting William P. Pahl Equip. Gorp. v Kassis, 182 

AD2d 22, 29 [I5' Dept 19921, Iv dismissed in part, dcnied in part 80 NY2d 1005 [1992]). 

A contracting party's negligence, or conscious ignorance, of thc true facts does not 

warrant reformation or rescission of the contract, but, instead, requires that tbc agreement be 

cnforced as writtcri (P.K. Devclnpmcnt v Elveni Dev. COT., 226 AD2d 200, 201 -02 11" Dept 

1996]; S o w s  v Crocco, 247 AD2d 887, 889 [4th Dept 19981). "[T]he party must bcar the risk of 

mistake if it chooses to act on its otherwise limited knowledge" (P.K. Development, 226 AD2d at 

202). Apparcntly, neithcr side asked KPMG whether it could conduct an independent audit as 

required by the 1999-SCA and the PAA until 2004, long after exccution of these agreements. 

KPMG was tlie CS dekndants' auditor at the time the agreements were negotiated and, thus, the 

CS defendants should have been aware that KPMG might have concerns about maintaining its 

independcnce when asked to provide an independent audit and could have been coiitacted and 

questioned by them, but was not. Morcovcr, once having discovered that KPMG would not 

provide the rcquired certification, the CS defendants took no action to locate and retain a 

different auditor. The court notes that nothing in the contract requires that the certification be 

pcrf'ormed by KPMG or prohibits a certification by an auditor other than KPMG. In these 

circumstanccs, contract reforniation is not appropriate. 

CS Defendants' Cross Motion 

RPG I man AEr. 

~ 

In the cross motion, the CS defcndants seek summary judgment in their favor 011 the 
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eighth and ninth causes of action asserted in the first anicnded complaint on the ground that C2C 

is not iiltiinatcly entitled to recover thc monies held in the escrow account becausc the Funds' net 

operating prolit is negative and because C2C fraudulcntly induced the Manager to enter into the 

1990-SCA and materially breached that agreement. As discussed above, the court has 

previously considered a motion for partial surmnary judgment on the cighth cause of action to 

enforce the R I G  loan agrecinent. WhiIc the motion was made by C2C, the court notes that, in 

their opposition to thc motion, thc CS defendants ask the court to search the record and grant 

them sunirnary judgment. In its decision and ordcr on the motion desigiiatcd as sequence number 

022, the court grantcd in part C2C's motion for summary judgment as to liability and directed the 

Credit Fund to dcposit $1,500,000, together with appropriate intcrest, in the Citibank escrow 

account, pursuant to the terms of the RPG loan agrcement &and the PAA. 

In a relatcd claim, on the ninth cause of action, C2C allcges that the Manager, the 

Administrator, the Funds and CSFB breachcd thc RPG loan agreement by failing to use bcst 

endeavors to ensure a realisation in full and/or rcpaymcnt by RPG ofthc RPG loan in MI and by 

using their inilucuce and taking actions intended to obstruct repayment of the monies owed to 

C2C pursuant to the terms of the RPG loail agreement. 

As held above, whether C2C is rcquired to reiinburse the Manager for all or a portion of 

the clawback amount and to pay a coiisultant C X C ~ S S  fee presents numerous triable issues reserved 

[or trial. 

Therefore, those branches of thc cross motion for summary judgment in favor of the CS 

defendants o n  the eighth and ninth causes of action and fur dismissal of those claims are denied. 
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The court lias considered the parties' remaining arguments on the motions and cross 

motion and tirids them to bc without merit. 

Accordingly, it is 

ORDERED that motion sequence number 027 for partial summary judgment in favor of 

defendants on the first, second, third, fourth, and sixth causes of action asserted in the first 

amcndcd complaint is dciiied as previously decided, and is dcnicd on the merits with rcgard to 

the sevcnth cause of' action asserted in the first amended complaint; and it is further 

OICDEREII that motion sequcnce number 03 1 is granted to the extent that: 

1)  partial summary judgment on the seventh cause of action asserted in the first amended 

complaint is granted in favor of plaintiffC2C Consultants, Ltd. and against defendants CS SCF 

Managcment Lirnitcd, Credit Suisse First Boston, Credit Suisse First Boston (USA), Inc., CS 

Capital Partners, I,td., and C'S Structured Credit Fund, Ltd., pursuant to section 7.3 (d) of the 

1999 strategic consulting agreement, and these defendants are dircctcd to release their liens, if 

any, on the monies hcld in the escrow account maintained at nonparty Citibank, N.A. and to 

instruct Citibank, N.A. to immediately rclease these monies to plaintiff C2C Consultants, Ltd. 

within two weeks after service of a copy of this order upon the defendants' attorneys with notice 

01 entry; 

2) summary judgment on the ninth amcndcd counterclaim for breach of the Resourcc Partners 

Group Limited loan agreement is denied; and 

3) suinrnary judgment on the tcnth amended counterclaim for reformation of the 1999-SCA and 

PAA is granted in favor of plaintiff C2C Consultants, Ltd., and the counterclaim is severed and 

dismissed; and it is fiirther 
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ORDERED that the cross motion for partial sumnary judgment in favor of the moving 

defendanis is denicd in its entirety; and it is further 

OKDERED that the remaindcr ofthe action shall continue. 

Dated: Junc 2?, 2007 

ENTER: 

I 
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