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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ORIN R KITZES | A Part 17
Justice
X | ndex

RAYMOND T. TUCKER, et al. Number 7169
2004

Mbt i on

- agai nst - Dat e February 28,

2006

Mbt i on
ABSOLUTE ELECTRI CAL CONTRACTI NG Cal . Nunber 63 & 64
CO, et al.

X Motion Seq. No. 6

D and M KINGS REALTY, LLC,
Third-Party Plaintiff,
- against -

TOMSPORTS | NTERNATI ONAL, | NC.,
et al.,

Third-Party Defendants.

The follow ng papers nunbered 1 to 35 read on this notion by
third-party defendants, Townsports International, Inc. and TSI
Brooklyn Belt, Inc. (collectively TSI), pursuant to CPLR 3212,
for sunmmary judgnent dismssing plaintiffs’ conplaint and any and
all cross clains; on notion by defendant, Absolute Electrical
Contracting Co. (Absolute), pursuant to CPLR 2221(e), for |eave
to renew its prior notion for summary judgnent and, pursuant to
CPLR 3212, for summary judgnment dismssing plaintiffs’ conplaint
and any and all cross clainms; on cross notion by defendant, D and
M Kings Realty, LLC (D&, pursuant to CPLR 3212, for summary
judgnment dismssing plaintiffs’ conplaint and for contractua
indemmi fication from TSlI; on separate cross notion by defendant,
Cropsey & Mtchell Conmpany, Inc. a/k/a C&M Hol ding Corp. (C&V,
pursuant to CPLR 3212, for summary judgnent on its contractual

i ndemmi fication clains agai nst D&M and TSI; and on separate cross
motion by C&M pursuant to CPLR 3212, for summary judgnent

di smssing plaintiffs’ conplaint and any and all cross cl ai s.



Paper s

Nunber ed
Notices of Mdtions - Affidavits - Exhibits......... 1-8
Notices of Cross Motions - Affidavits - Exhibits... 9-20
Answering Affidavits - Exhibits.................... 21-27
Reply Affidavits. .. ... ... 28- 32
L@ 1 2 1= 33-35

Upon the foregoing papers it is ordered that the notions and
cross notions are deternined as foll ows:

Plaintiffs conmmenced this action to recover damages for
injuries plaintiff, Raynond T. Tucker (Tucker), clainms to have
sustained as a result of an accident that occurred on his job on
Novenber 19, 2002. Tucker alleges that, while enployed by TSI,
he stood on a chair to inspect a light fixture, when he received
an el ectrical shock, which caused himto fall off the chair and
sustain various injuries. The record indicates that TSI owned
and operated the New York Sports Club, the exercise facility
where Tucker was enployed. The building which housed the
exercise facility was owned by D& and | eased to TSI. D&M | eased
the land from | andowner, C&M Plaintiffs’ allege causes of
action under Labor Law §§ 240(1), 241(a), 241(6) and 200.

Initially, this court notes that plaintiffs have w t hdrawn
their Labor Law § 200 as agai nst C&V and D&V  Accordingly, this
cause action as against C&M and D&M i s di sm ssed.

Addi tionally, Absolute’s notion for |leave to renew its prior
nmotion for summary judgnent is granted. “A notion for |eave to
renew must be supported by new or additional facts not offered on
the prior notion that would change the prior determnation, and
shal|l also contain reasonable justification for the failure to
present such facts on the prior notion.” (Vincente v Roy Kay, 35
AD3d 448, 451 [2006].) Absolute has denonstrated that, at the
time of this court’s determ nation on Absolute’s prior notion for
sumary judgnent, discovery had not yet commenced. The recently
conpl eted depositions present new facts and evi dence that was not
offered on the previous notion, and that were in the sole
possession of plaintiffs.

It is the novants’ burden to establish their prima facie
entitlement to summary judgnent as a matter of law. (Alvarez v
Prospect Hosp., 68 Ny2d 320 [1986].) Upon making a show ng of
their entitlenent to summary judgnent, the burden then shifts to
plaintiffs to produce evidence, in admssible form to
denonstrate the existence of material issues of fact which
require a trial of the action. (Alvarez v Prospect Hosp., supra




Plaintiffs’ Labor Law § 241(6) claim nust be dismssed,
because the protections of Labor Law § 241(6) do not apply to
claims arising out of maintenance of a building or structure
out side of the context of construction, denolition or excavation.
(Nagel v D & R Realty Corp., 99 Ny2d 98 [2002].) Tucker gave
deposition testinony that his responsibilities involved tending
to mai ntenance issues throughout various exercise facilities
owned by TSI. Tucker testified that on the day of his accident,
he noticed that a high hat was not properly positioned, therefore
he stood on a chair, and stuck his hand through a space in the
ceiling to inspect the problem This activity of inspecting the
high hat is not covered work under Labor Law § 241(6), and as
plaintiffs have failed to raise a triable issue of fact in this
regard, this claimnust be dismssed as against all defendants.

Plaintiffs’ Labor Law § 240(1) nust also be dism ssed,
because this statute serves as a basis of recovery for certain
workers injured only during the “erection, denolition, repairing,
altering, painting, cleaning or pointing of a building or
structure.” (Labor Law § 240[1].) Tucker’s deposition testinony
establishes that, at the tinme of his accident, he was not
involved in any of these protected activities, rather, he was

conducting routine maintenance. “To that end, it has been
repeatedly held that routine maintenance is not a protected
activity within the nmeaning of Labor Law § 240(1).” (Kirk v

Qut okunpu Anmeri can Brass, 33 AD3d 1136, 1136 [2006].)

This court rejects plaintiffs’ argunent that Tucker was
involved in a project to repair the lighting system and that
t hese repairs are covered under Labor Law § 240(1). According to
Tucker, he had arranged for various lighting repairs to be
conducted by Absolute, and these repairs were done approxi mately
three weeks prior to his accident. Upon receiving conplaints
that the work had either not been done, or were inproperly done,
Tucker clainms that he arranged what he described as a *
wal k-t hrough” of the facility to “inspect” the painting and

el ectrical work that had been done. It is apparent that Tucker'’s
wor k, post-repair inspection, was nerely investigatory, and does
not fall within the purview of Labor Law § 240(1). (Beehner v

Eckerd Corp., 3 NY3d 751 [2004].) Accordingly, this cause of
action nmust be dism ssed as agai nst all defendants.

Plaintiffs’ Labor Law § 200 nust be dism ssed as agai nst
TSI. Labor Law § 200 codifies the common-|law duty of owners and
general contractors to provide workers with a safe place to work.
(Hai der v Davis, 35 AD3d 363 [2006].) Inplicit to this duty is
the precondition that “the party charged wth that responsibility
have the authority to control the activity bringing about the




injury.” (Russin v Louis N. Picciano & Son, 54 Ny2d 311, 317
[1981].) The record is bare of any evidence tending to establish
that TSI exercised any supervisory control over any alleged

el ectrical work Tucker clains had been perforned by Absol ute sone
three weeks prior to his accident. Further, the record is also
bare of any evidence establishing that TSI either created or had
actual or constructive notice of the alleged hazardous condition.
(See Gonzalez v Pon Lin Realty Corp., 34 AD3d 638 [2006].) No
evi dence has been submtted to raise a triable issue of fact with
respect to this issue. (See Hatfield v Bridgedale, LLC, 28 AD3d
608 [ 2006] .)

Wth respect to plaintiffs’ Labor Law § 200 and common-| aw
negligence clains as against Absolute, the sane nust be
di sm ssed. There appears to be sonme dispute as to whether
Absol ute did or did not performrepairs to the lighting systemin
the | ocker room prior to Tucker’s accident. According to Tucker,
sone work had been done by Absolute, albeit inproperly and
inconpletely. TSI and Absolute maintain that no work had been
done at all. This dispute, however, is immterial, as Tucker’s
testinmony that he nust have been el ectrocuted by wires which
Absolute left exposed is based on nothing nore than nere
specul ation. (See John v Tishman Const. Corp. of New York, 32
AD3d 458 [2006]; see Ziajka v Pace Plunbing Corp., 254 AD2d 480
[1998].) Even if, according to Tucker, Absolute had repaired the
lighting systemprior to the accident, a post-accident inspection
performed by Absolute on Novenber 20, 2002, reveal ed no exposed
Wi res. Furt her, Tucker submts no evidence, such as nedica
records, to support his contention that he was el ectrocuted.

Plaintiffs’ remaining claim Labor Law § 241(a), nust al so
be dismissed as this statute, mandating that workers in or at
el evator shaftways of buildings in course of construction or
denolition shall be protected by sound planking at |east two
inches thick |aid across the opening at |evels not nore than two
stories above and not nore than one story bel ow such worker, is
i napplicable to the facts of this case.

D&Ms cross notion for contractual indemification from TS
is denied. The indemification provision contained in Paragraph
24.1 of the subject sublease between D&MV and TSI provides for
indemmification by TSI in the event of, inter alia, TSI’s
negligence. As there is no basis to support a finding of TSI'’s
negligence, D&M is not entitled to contractual indemification
(Mbss v McDonal d’s Corp., 34 AD3d 656 [2006]; Mhamed v Islip
Food Corp., 24 AD3d 634 [ 2005].)

C&Ms cross notion for contractual indemnification from D&M
and TSI is denied. C&M i dentifies Paragraph 9.3, under the
headi ngs, “Alterations, etc.” and “Indemification,” as a basis of
D&Ms duty to indemify C&V in this action. A party is only




entitled to full contractual indemification when the “intention
to indemify can be clearly inplied from the |anguage and
purposes of the entire agreenent and the surrounding facts and
circunstances.” (Kennelty v Darlind Const., 260 AD2d 443, 446
[1999].) Initially, it would appear that Paragraph 9.3 and 15 of
t he subject contract conflict, in that Paragraph 9.3 provides for
full indemity, regardless of D&MJs negligence, while Paragraph
15 conditions indemification on D&Vs negligence. Upon cl oser
review, however, it would appear that the parties only intended
Paragraph 9.3 to apply when, as a result of inprovenents having
been made to the property, D& D&MIs contractors,
subcontractors, their agents, servants, enployees, material nen or
third-parties make clains based on the labor and material
relating to the inprovenent. Therefore, Paragraph 9.3 is

i napplicable to the facts of this case. The only portion of
Paragraph 15 which appears to be applicable, as it concerns
accidents, injuries or death sustained on the property, provides
for indemification by D&M only in the event of D&Ms negli gence.
As this court has already determned that there is no evidence
upon which to base a finding of D&Vs negligence, C&M i s not
entitled to contractual indemification. Further, as there is no
contractual provision requiring TSI to indemify C&M C&M i s not
entitled to contractual indemification from TSI. Finally, as
this court has determined that TSI was not negligent in the
happeni ng of Tucker’s accident, C&Mis not entitled to conmon-| aw
i ndemi fication from TSI

Accordingly, the notions for summary judgnent are granted,
and plaintiffs’ conplaint is dismssed inits entirety as agai nst
all parties. Further, the cross notions for indemification are
deni ed.

Dat ed: June 15, 2007

J.S. C



