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Upon the foregoing papers it is ordered that the notion and

cross notion are determ ned as foll ows:

In this action for a declaratory

judgnent, plaintiff

Nor f ol k & Dedham seeks an order granting it summary judgnent and
declaring that it has no duty to defend and i ndemmify defendant
JMK in an underlying personal injury action comrenced in this

court and entitled Lucia Garcia v J.MK Corp

(1 ndex No.

3552/01) on the ground that defendant

JW failed to tinely

notify it of the claimas required under the policy and that it



tinmely denied coverage on that ground. Def endant JMK opposes
the notion and cross-noves for sunmary judgnment declaring that
plaintiff Norfolk & Dedham has a duty to defend and i ndemify it
I n the underlying action.

The underlying incident occurred on August 24, 2000. Lucia
Garcia, a tenant of prem ses owned by defendant JMK, |ocated at
32-56 96th Street Queens, New York and also known as 9513-19
Nort hern Boul evard, Jackson Hei ghts, New York, allegedly tripped
and fell at said prem ses. At the time of the occurrence,
def endant JMK had a Business Omer’s Liability Insurance Policy
with plaintiff Norfolk & Dedham which required it to pronptly
notify Norfolk & Dedham “as soon as practicable” of the
occurrence.

The underlying action was commenced by Lucia Garcia on
February 8, 2001. The conplaint asserts two causes of action,
the first on behalf of Lucia Garcia for personal injuries and
the second on behalf of Leo Garcia for |loss of services. Lucia
Garcia, however, is the only named plaintiff. Def endant JMK
all egedly was served with the summons and conpl aint by service
on the Secretary of State on February 20, 2001. Lucia Garcia
noved for a default judgnent against defendant JMK which was
granted by order dated July 9, 2001. On Decenber 3, 2003, Lucia
Garcia noved to restore the case to active status and to anend
the caption to reflect Leo Garcia as an additional plaintiff.
In an order dated March 4, 2004, the notion was denied w thout
prejudice to the commencenent of a separate and independent
pl enary action on behalf of Leo Garcia. On April 28, 2004,
Lucia Garcia noved to reargue which was denied by order dated
June 9, 2004. Subsequently, defendant JMK nmade a notion to
vacate its default which was granted by order dated Novenber 26,
2004. On Decenber 6, 2006, the Garcia action was settled before
trial. Plaintiff Norfolk & Dedham paid no part of the
settl enent.

It is undisputed that defendant JMK's principal, John
Zel enak, first received notice of Lucia Garcia's claim on or
about Decenber 8, 2003, when he was served with the notion
papers seeking to restore and to anend the caption in the
underlying action. Prior to that date, all pleadings and
correspondence in the action were sent to an old corporate
address of defendant JMK John Zelenak testified that he
brought the notion papers to his attorney, Ira Pollack, to
review and to turn over to defendant JMK's insurer, plaintiff
Norfol k & Dedham John Zelenak also testified that a few days
|ater, Ira Pollack advised him that he could have the case
di sm ssed on a technical issue and his fee for sane would be
$1,500. John Zel enak agreed and did not hear anything further



regarding the matter until April 30, 2004, when he received the
reargunment notion papers. John Zelenak testified that upon
recei pt of that notion, he contacted Ira Pollack, who inforned
him that he had done nothing in the case since he had not been
pai d.

On May 7, 2004, John Zelenak brought the Garcia notion
papers to another attorney, Eugene Levy, who instructed himto
go directly to his insurance broker, Marino Coverage G oup
(Mari no). M. Zelenak went to Marino that sane day and an
i nsurance agent thereat telephoned plaintiff Norfolk & Dedham
advising it of the claimand the date of the alleged incident.
The agent also sent a followup letter wth acconpanying
docunmentation. Plaintiff Norfol k & Dedham acknow edges havi ng
received this “panic call” and letter fromthe Marino agent. On
May 20, 2004, thirteen days after the “panic call” regarding the
Garcia claim plaintiff Norfolk & Dedham assigned an
I nvestigator, N xx Investigations & Cains Service, to the
claim The N xx investigator submtted its report to plaintiff
Norfol k & Dedham on May 27, 2004. On June 16, 2004, 40 days
after the claimwas initially reported to it, plaintiff Norfolk
& Dedham di scl aimed coverage on the ground that it was not
tinmely notified of the occurrence resulting in the underlying
Garci a action.

Where an insurance policy, such as the one here, requires
an insured to provide notice of an accident or |oss as soon as
practicable, such notice nust be provided wthin a reasonable
time in view of all the facts and circunstances. (See Merchants
Miutual Insurance Co. v Hoffman, 56 Ny2d 799 [1982]; see also
Steinberg v Hermtage I|nsurance Co., 26 AD3d 426 |[2006];
Travel ers Indemmity Co. v Wrthy, 281 AD2d 411 [2001].) The
absence of tinmely notice of an occurrence is a failure to conply
with a condition precedent which, as a matter of law, vitiates
the policy. (See Argo Corp. v Greater New York Miutual |nsurance
Co., 4 NY3d 332 [2005]; see also Steinberg v Herm tage |Insurance
Co., supra; Sayed v Macari, 296 AD2d 396 [2002].) However, a
carrier waives its affirmative defense of late notice if it
fails to disclaimcoverage “as soon as is reasonably possible”

(I nsurance Law § 3420[d]) after it first learns of the grounds
for disclainmer of liability or denial of coverage. (See First

Fi nancial Insurance Co. v Jetco Contracting Corp., 1 Ny3d 64

[ 2003]; see also Matter of Allcity Insurance Co. v Jinenez, 78
NY2d 1054 [1991]; Pennsylvani a Lunber mans Miutual |nsurance Co. v
D & Sons Construction Corp., 18 AD3d 843 [2005].) It is the
insurer’s responsibility to explain its delay, and an

unsati sfactory explanation will render the delay unreasonabl e as
a matter of |aw (See First Financial Insurance Co. v Jetco
Contracting Corp., supra; see also Pennsylvania Lunbernans




Mut ual I nsurance Co. v D & Sons Construction Corp., supra; More
v Ewing, 9 AD3d 484 [2004].) An insurer’s explanation is
insufficient as a matter of |aw where the basis for denying
coverage was or should have been readily apparent before the
onset of the delay. (See First Financial Insurance Co. v Jetco
Contracting Corp., supra; see also Danna Construction Corp. v
Utica First Insurance Co., 17 AD3d 622 [2005].)

In this case, although defendant JMK failed to provide
tinely notice of the occurrence as required by the policy,
plaintiff Norfolk & Dedham failed to conply with the condition
precedent to timely disclaim coverage. Plaintiff Norfolk &
Dedhanis 40-day delay in disclaimng coverage was too | ong since
the basis for the disclainmer, that is, defendant JMKs failure
to conply with the applicable notice requirenents, was evident
fromthe May 7, 2004 “panic call” received by plaintiff Norfolk &
Dedham from Marino regarding the Garcia claim (See Schul man v
I ndi an Harbor Insurance Co., _ AD3d __ , 2007 NY Slip Op 4468
[2d Dept, May 22, 2007]; see al so Pennsyl vania Lunber mans Mt ua
Insurance Co. v D & Sons Construction Corp., supra; Mtter of
Col oni al Penn Insurance Co. v Pevzner, 266 AD2d 391 [1999].)
Plaintiff Norfolk & Dedhams attenpt to justify its delay based
on changes to its conputer system its need to verify the |oss
| ocation, and its need to evaluate the investigation material
and to consult with counsel is unpersuasive. Thus, plaintiff
Norfol k & Dedhanis delay in disclaimng coverage was unexcused
and unreasonable as a matter of |aw.

Accordingly, plaintiff Norfolk & Dedhams notion for
sunmmary judgnent is denied and defendant JMK's cross notion for
summary judgnent is granted.

It is declaration of this court that plaintiff Norfolk &
Dedham has duty to provide coverage to its insured, defendant
JMK, and to defend and i ndemi fy defendant JMK in the underlying
acti on.

Dat ed: June 15, 2007




