
King v Gregruss Mgt. Corp.
2007 NY Slip Op 31999(U)

June 26, 2007
Supreme Court, Suffolk County
Docket Number: 0007988/2003

Judge: Robert W. Doyle
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



INDEX NO. 03-7988 
CAL. NO. 06-0141 1-OT 

SUPREME COURT - STATE OF NEW Y O N  
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P l< E S 13 N T : 

Won.-. ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
MOSES KING. 

Plaintiff, 

- against - 

CREGRLJS S MANAGEMENT CORPORATION : 
SUN BELT CHl<MICALS, INC., WILLIAM 
JONES & SON, WC., L4SKAM CHEMICALS, : 
INC. d/b/a lJNI'I ED SPECIALTIES OF AMERICA: 
and MATSCHEI, OF FLAGLER, INC., 

Defendants. : 
X 

MOTION DATE 9/22/06 (#001) 

ADJ. DATE 1/22/07 
Mot. Seq. # 001 - MD 

11/2/06 (#002,003,004) 

# 002 - MD 
# 003 - XMD 
# 004 - XMD 

MONACO & MONACO, LLP 
Attorneys for Plaintiff 
7610-7612 13'h Avenue, 2"d Floor 
Brooklyn, New York 11228 

AHMUTY, DEMERS & McMANUS 
Attys for Defts Kaskam, United & Matschel 
200 I.U. Willets Road 
Albertson, New York 11507 

FIEDELMAN & McGAW 
Attorneys for Deft. William Jones 
Two Jericho Plaza 
Jericho, New York 11753-1681 

Upon the fclllowing papers numbered 1 to 88 read on these motions and cross motions for summary judgment; 
Notice of Mot:on/ Order to Show Cause and supporting papers ; Notice of Cross Motion and supporting papers 

; Replying Affidavits and supporting papers 
.. 72 - 83 ; Other 34-88 (stipulations of adiournment); (k ) it is, 

1 - 19 
39 - 71 LJO - 38 -; Answering Affidavits and supporting papers 

ORDERED that this action against the Gregruss Management Corporation a/k/a Sun Belt 
Chexicals, [nc. has been (dismissed for lack of personal jurisdiction by order dated February 25, 2003, 
Supreme Cc'ui-t, IGngs County, J. Dowd, Index No. 3838 1/00. JohnTumelty, counsel for plaintiff, 
affirmed on Novmiber 6, 2006 T i  0, in opposition to the within motion that Gregruss was dismissed by 
order of J. Dowd., Kings County upon motion for summary judgment dated July 26,2002 (See Exhibit B, 
l'umelty Afliniia tion in Olpposition, November 9, 2006. Pursuant to separate motion by defendant Jones 
venue was changed to Suffolk County by order entered March 3,2003. and the file was transferred to the 
County Clerk under Index No. 7988/03; and it is 
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OR13ERED that the within motion (001) by Kaskam Chemicals, Inc. d/b/a United Specialties of 
.4merica and Matschel of'Flagler, Inc. for summary judgment, is denied absent prima facie proof of 
entitlement and the existence of issues which warrant jury determination. In 1997 this defendant 
succeeded to the GregrusdSun Belt Chemicals corporation by purchase of the assets. The prior 
corporation had manufactured the windshield washer fluid which may have contributed to plaintiffs 
Injury. Dispute exists regarding the source of the windshield fluid and the type of drum. Judgment prior 
to trial is precluded where issues in dispute concern the source, manufacture and distribution of the 
product in cjuestjon and the transfer of assets is unclear (Winegrad v NYUMedicaZ Center, 64 NY2d 
85 1,487 NYS2cl 31 6 [ 19851; Zuckerrnaiz v City of New York, 49 NY2d 557,427 NYS2d 597 [ 19801; 
CPIX 3212[b]); and i t  is 

ORDERED that the niotion (002) by defendant William J. Jones, h c .  s/Wa William Jones & 
Sons for suniinaiy judgment, is denied absent prima facie proof of entitlement and the existence of 
material iss des n:garding inspection, warning, probable cause and comparable negligence. Defendant 
.lories reconditioned the :55-gallon drum which held the windshield washer fluid involved in this 
incident and judj,pient is premature (Refermat vA.C.& S., ZIZC., 15 AD3d 928, 789 NYS2d 576 [2005]; 
Kennard v WeZd'ed Tank & Coizstr. Co., 27 AD2d 578, 277 NYS2d 8 17 [ 19661; Peris v Westerrz Reg% 
OTB Corp. 255 AD2d 8'99, 680 NYS2d 346 [1998]; Wirzegrad v NYUMedical Center, supra; 
Zuckerrnan v City of New York, supra; CPLR 3212[b]); and it is 

ORIIERED that the respective cross motions (003) by defendants Kaskam /Matschel and (004) 
by Jones to preclude plaintiffs expert from offering testimony and evidence, are also denied. 
Defmdants contlmd that Ihe plaintiffs expert examined the drum for defect and the presence of fluid on 
September 30, 1'999. The expert allegedly had failed to disclose the substance of the examination until 
No\ ember 0, 2006. Defendants claim the opportunity to inspect the drum no longer exists since the 
plaintiffs employer disposed of the drum after years of storage upon the belief that this matter was 
resolved, (See E5;hibit B, EBT non party witness, Pete Catarelli, TR35,36, Monaco, Affirmation in 
Opposition for p aintiff dated January 18, 2007, CPLR 3101[d][l], 4515; 22 NYCRR 202.16[g], 22 
NYC'RR 202.17). The plaintiff has complied with statutory mandates. The defendants clearly had the 
same oppormity for independent expert examination prior to the inadvertent disposal of the product, 
not by plaintiff, 1)ut by plaintiff's employer, Ryder Service Corp. Moreover, the opportunity to depose 
or examine plaintiffs expert at their discretion within 30 days prior to, or at trial. 

Plaintiff c.:ommenced the instant action sounding in products liability, breach of express and 
implied warranty and for negligence in Kings County on or about December 27, 2001. Plaintiff was 
injured on June 1; 5 ,  1999 while engaged in employment with the Ryder Transportation Services at 10-20 
44'h Road, Long [sland City, New York 11 101. Plaintiff was instructed to dispose of a reconditioned, 
used 55-gal on si.eel drum. The drum previously held windshield washer fluid manufactured by one of 
the defendants aiid was allegedly unfit for further use. The empty drum was expected to be 
disassembled, criished and discarded. Plaintiff cut into the steel drum using a Makita hand-held electric 
saw Vapors purportedly remained inside the drum ignited, exploded, caused plaintiff serious burns and 
the extensive 10s'; of employment (EBT 4/12/02, Ex.A; Affidavit in Opposition Antonio Monaco, Jr. 
l/l&iO7). 
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Tesi imoiiy was provided by Raymond Matuza, President since February 18, 1997 of Kaskam 
Chemicals [nc., d/b/a United Specialities of America and Matschel of Flagler, Inc., d/b/a Sunbelt 
Chemicals, (Exhibit D, TR7-11, Tumelty Affirmation in Opposition, 11/9/06). Matuza contends that 
prior owners, Gregruss oir Russgreg sold the assets of Gregruss Management CorporatiordSun Belt 
Chemicals, Inc. on or about January 10, 1997, stopped “doing” chemicals and converted into a real 
estate business. However, prior to the sale Gregruss/Sun Belt Chemical Inc. sold and stored 55-gallon 
drums of windshield washer concentrate. Matuza claims that no inventory of the 55-gallon drums was in 
stock at the time of transfer. Gregruss attorney, Robert Fryd, admits in a letter dated April 12, 2002 that 
i t  sold the viindshieId washer concentrate in 1997, though not in these particular drums. If Sun Belt did 
not manufacture and sell the 55-gallon drums of concentrate just prior to sale of the Gregruss/Sun Belt 
assets, only Kasl~;ani/Matschel could have manufactured the fluid in the 55-gallon drum. The drum was 
recondition2d larer in 1997 by Jones and was not filled with the fluid or sold until reconditioning was 
coniplete. Thus, inference may be drawn that Matschel previously d/b/a Sunbelt Chemicals was the only 
authorized Inanufacturer/distributer to the Ryder Transportation company. The testimony provided by 
Raymond hlatura, President of Matschel, on February 16,2006, reflects that after the purchase of Sun 
Belt Chemi :a1 inventory, the same type product continued to be manufactured. 

Sun Belt attorney Sergiacomi contends that after the sale of assets to KaskadMatschel in 1997, 
Sun Belt did not sell the product. Nevertheless, the contents of the 55-gallon drums of windshield fluid 
previously manufactured by Sun Belt Chemicals must have been transferred upon sale to 
KaskamlMatsc1ili:l of Flagler. Although the Sun Belt attorney alleges the corporation did not make or 
stock the w mdsl-iield fluid in 1997, the inventory on hand was transferred. The drums which also 
transferred were then reconditioned by Jones in 1997 and filled with windshield washer. This type 
manufacture wa:. continued by Matschel, if not by Sun Belt and the product was sold to Ryder, as 
marked on IVISDS sheet dated November 28, 1999 (Exhibit D, Reply Affirmation, Daniel G. Sergiacomi, 
Esq, December ( 1 ,  2006, for Kaskam/Matschel). Markings reflected in the photos of the drum identify 
that recondi tioniiig was performed by Jones in 1997 and repackaging occurred in 1998. Matschel was 
the tmly authorin.ed manufacturer and distributor of the former Sun Belt products between the date of 
assignment, January 10, 1997, and the date of accident, June 23, 1999. Matschel’s President, admits the 
purchase of the Sun Belt Chemical inventory and the continued manufacture of the same product (EBT 
2/16/06, Raynioi id Matuza, president since 2/18/97). Despite exclusive possession and control, the 
Kaskam/Matschc:l defendants disclaim distribution to Ryder. 

The Jone,; defendant reconditions drums. This process is analogous to a laundry service and is 
subject to m aniir g and labeling regulations mandated by the U.S. Department of Transportation and 
OSHA, 29 CFR i%rt 191 0.1200. Jones reconditioned this particular drum. Thus, Jones was required by 
regulation to identify, inspect, reject, and repair the drum, the barrels including the chimes (joints 
between lids). to blast off labels, re-label, wash interior, check for defects and to leak test as appropriate. 
Sonie duties werl2 completed, others appear neglected, and jury consideration is necessary. 

Finally, the motions to preclude plaintiffs offer of expert proof are wholly without merit. This 
action arose on June 23, 1999. The drum remained on the Ryder premises for an extended period. 
Plaintiffs expert, G.J. Raymus, examined and inspected the drum on September 30, 1999 and March 31, 
30011. Raynius tilped, secured and photographed the drum which was reported by affidavit November 9, 
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2006 (Ex.A, Affidavit in Opposition, Schedule A). The drum was preserved by Ryder. Pete Catarelli, a 
nonparty w tnesrl who waLs the maintenance manager employed at Ryder for 23 years, testified September 
28, 2006 that the drum was stored at the Ryder location for many years (EBT Catarelli, Tr.27; Affidavit 
in Opposition, Monaco JI-., Ex.B). Defendants had equal access and opportunity to inspect the drum on 
the Ryder premises. They chose not to proceed. Such failure will not be imputed to penalize plaintiff by 
preclusion. Plaintiff did not have possession or control over the drum or the disposition. Although the 
plaintiffs experl is purported to be in failing health, deposition prior to trial may be available and 
testimony preserved for use at trial if necessary (CPLR 31 13). 


